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STATEMENT' OF REI"$E]D CASES

Neither this nor any related case has e'ver been before this or any other court or

agency,

JURISDICTIONAL STATIIMENT

The district court had subject matter jurisdictio:n pursuant to 28 U.S.C. $$ 1331

and 1332. A final order dismissed the complaint on .,A.ugust 28,2000. [A25J A final

judgment on the counterclaim was entered orr Septerrlber 18, 2000. [A2BJ The Notice

of Appeal was filed on October 13, 2000 . ,[A29J l]his court has jurisdiction under

28 U.S.C. 129T,

STATEMENT OF ISSUES AND
STANDARD OF REVI.EW

1. Did the trial judge err in ruling that the rstatute of limitatiorrs barred the

Communications Act olaims without properly considering the continuing violation

doctrine? Issue raised by motion, Decembtr 20,I95r9. [A93] Issue ruled on, August

28,2000. [A445J Standard of review: plenaqy. Jones v. Morton , 195 F.3d 153 (3d

Cir. 1999).

2. Didthe trial judge err in ruling that the state claims of slander and libel were

time-barred where the six-year statute of lLimitations for trade libel was applicable?



I

Issue raised by motion, December 20,1999. [,493] Issiue ruled on, August 28, 2000.

[A445J Standard of review: plenary. Jones.g,_\4qr!el1, 195 F.3d 153 (3d,Cir. 1999).

3. Did the trial judge err in dismissing ttrre state claims of unjust enrichment,

intentional interference witlrL prospective econrcniic advantage, intentional interference

with contractual relations, ilnd trade libel/unfair competition, as unsupported by the

evidence? Issues raised b'y motion, Decemlber 20, 1999. [A93] Issues ruled on,

August 28,2000. [A445] Standard of review: plenary. Scotts African Union

Methodist Church, 98 F"3d 78 (3d Cir. 1996), cexJ. denied 117 S.Ct. 688, 136 L.Ed-zd

6t2.

4. Did the trial judge err in ruling that the r:ounterclaim for unpaid usage

charges and shortfall charges was valid under the applicable tariff without oonsidering

the wrongful conduct of AT&T? Issue raiserd by motion, December 20,1999. [A93]

Issue ruled on, August 28, 2000 . [A445] Standard of review: plenary lbr question

of law. See Jewelcor. Inc. v. Asian Commercial Co.. Ltd.,11 F.3d 394 (3d Cir. 1993).

Standard of review: abuse of discretion for award of damages. ^See 
Kudelski v'

Sullivan,30 F,3d 399 (3d Cir. 1994).



STATEMENT OF THE CASE

800 Services is an aggregator of toll-free telephone numbers. It entered into

successive contracts with AT&T for high volunte discount plans under the applicable

FCC tariff. 800 Seruices would get customers for the toll-free numbers and then pool

the customers' usages to meet the volurne requiremrlnts. [A97] The business was

flourishing. [A522 tct A523J But shortly after entering into a three-year contract in

August, 1994, the trusiness began to decline rapidly. [A267] The reason for the

precipitous decline was that AT&T, through telernarketers, had begun targeting

aggregator's custonners to offeq them lower rates than could be offered by 800

Services. [A38J

The telemarketers obtain data on 800 Services' customers from proprietary

information in 80Ct Services' nt with AT&:t. [A500] AT&T employees

confirmed that AT{bT was ng aggregatots' customers through the proprietary

. [A355 to A360J The telemarketers would callinformation given tcl the telemar

an aggregator's nunrber, thinkin

getting 10-15 calls an hour fl

As it lost cutitomers, 800

with another plan, trrnt AT&T w

the guidelines and tttre paperwo

it was the nrmber of an end user. Aggregators were

telemarketers. [A.]39, A344 to A345J

ervices tried to rerstructure its plan and to merge it

ld not permit this, even though 800 Services met all

had been submittr:d on time. [A502]



The FCC tarilf provided fqr shortfall charges if the aggregator failed to meet

the minimum volume commitment, and for the passinlg on of the charges to end users

if the aggregator did not pay the ghortfall charges. lfo forestall the possibility of its

customers being charged, 800 Services deleted the ilccounts of its customers. The

deletions, which had to be done individually, were submitted on time before the cutoff

date. But AT&T deliberately fhiled to delete them, and instead of charging 800

Services for the shortfall, charged the custome{L When the customers called AT&T,

-

the charges would be waived if thp customer would sign up with AT&T dlirect. [4584

to A587J AT&T also failed to notify 800 Services w'hen a customer was delinquent,

often waiting several months to do so and the4 instead of pursuing the customer for

collection, would simply take the payment from 800 Services. [A564 to A574J

AT&T also failed to pay 800 Services the promotional money due for signing the

1994 contract. [A615 to A617J

AT&T told 800 Services' clstomers that if 800 Services did not pay its bill, the

customer would be liable. tA27Il AT&lf afso told 800 Services' customers thht

because 800 Services did not meet its requirement, the customer was liable for the

penalty charge. [A300 to A302],

800 Services filed a complaint on April 6, 1998, alleging violations of the

Communications Ar:t as well as several state law violations. [A36] A'T&T filed an

answer and counterclairn for usage and shortfall charges on June 30, 1998. [A65] An

4



answer to the counterclaim was filed on July 21, 1!)98, [AS6] On December 20,

I9gg, AT&T filed a rpotion for summary judgmerrt. [A93] This motion was

opposed by 800 Services. [A229] The motion was argued on February 2,2000 and

April 17,2000 beforre the Honorable Nicholas H.. Politan, U.S.D.J. On August 28,

2000,Judge Politan issued an opinion in whicnr he dir;missed the Commu:nications Act

claims as time-barred and dismissed the state qlaims as unsupported by the evidence'

tAll An Order granting summary judgment and dismissing the complaint was

entered on August28,2000. tA25l A judgment on the counterclaim, in the arnount

of $1 ,782,649.60 plus prejudgment interest, was r:ntered on September 18, 2000'

tA27l 800 Services flled a Notice of Appeal on Or;tober 13, 2000 . [A29]



STATEMENT OF FACTS

AT&T is a long-distance telecommunications carrier subject to the provisions

of the Communications Act,47 U.S.C. I5l et seq. It provides telecommunications

services pursuant to genoral tariffs as well as Contracl; tariffs that arc negotiated with

customers. [A96 to A97J 800 Services is a New Jersey corporation whose sole

stockholder is Philip Okirr. [A48a; A4BB] It began doing business in 1990 as an

"aggregator" of AT&T's 800 telecornmunications services. [A465; A482; A490 to

A4erJ

An'oaggregator" subscribes to certain Alf&T high volurne discount plans under

AT&T's FCC Tarifl:2, and pools the usage of its customen; in order to satisfy the

minimum volume cornmitment of the AT&'I service plan. [A97] 800 Services, as

the "aggregator", becomes the "customer of record" for the 800 traffic, and its

customers, whose usage was aggregated by 800 Services, are direct customers of 800

Services. tA97l 800 Services contracts with end us,ers to place them in the discount

program and these customers' 800 traffic vcjlumers are used to rneet the AT&T

minimum volume commitment of 800 Services. r\T&T maintained a list of the

customers who contracted with 800 Services, along with account names and numbers.

AT&T generated the billing invoices, which were sent to 800 Services's customers

and which showed only AT&T's name and logo. 800 Services customers sent their



payments directly to .AT&T. [A3B]

800 Services entered into written contracts with AT&T for its "AT&T 800

Customer Specific 'l'erm Plan II", using AT&T Nletwork Services Commitment

Forms. The first contraot was entered into on Septemlrcr 17,1990 for 36 months with

a net monthly minimrurm volume commitrnent of $50,000. [A250J On May 28, t993,

a contract for 36 months at an annual minimum volurne commitment of $600,000 was

signed. [A254 Orr June 30,7993, a contract for 36 months at an annual minimum

volume commitment of $1,500,000 was sigraed. [A253J On November 29,1993, a

contract for 36 monlhs with an annual minimum volume commitment of $2,125,000

was signed. [A2541 On August24,1994,, 800 Services entered into a contract for

36, months with an armual minimum volume commit:ment of $3,000,000. [A2 5 5J

AT&T's Solicitation of 800 Servic:es' Customers

800 Services' business had been flourishing, with more accounts being added

every month. Mr. Okin testified that from August through December 1993, 800

Services had a rate of growth of 10% of the whole business. [A522 to 523] But

shortly after enterirng into the August, 1994 contract with AT&T, 800 Services'

business began to clecline precipitously. tA262l It was at this point that AT&T

began to offer 800 Services' customers telephone usage rates that were lower than

those offered by 800 Sprvices. [A38]

Mr. Okin testified that shortly within a few rnonths after signing the August,

7



1994 contract, his bursiness, which had been cleveloperl over a five or six-year period,

was getting stripped and he was losing custorners at a rapid pace. Even though

accounts were being added, the net n'esult was a loss of a substantial amount of

customers. [A498 tct A499] Mr. Okin was 1;old by Al Inga, another aggt:egator, that

AT&T had been gi''ring proprietary infonnation on aggregators' accounts to a

company in Florida called Transtech. [A500J AT&T had contracted with this

company to call on all aggregated acc,cunLts,, usinp; proprietary lead Xists of just

aggregated accounts. [A504]

Christian Mehlenbacher, an account representative for 800 Services, testifred

that he had received f'eedback from 800 Services' customers that AT&T had offered

them rates lower tharr 800 Services' rates. [4369 to A270J Other aggregators had

similar complaints. [A272J Mr. Meh]enbacher testified that the customers were

offered a larger rate reduction than 800 ServiceB could give them. He indicated that

when 800 Services rvould place a new account on th.e discount plan, within months

AT&T would call on the account offering5 a better rate. AT&T was using 800

Services' proprietaq, information to solic;it its customers. [A275 to A276J

Susan Rinaldi, another 800 Services enrployee, testified that when a monthly

statement from AT&lt would show accounts off the plan, the accounts would be called

by 800 Services and asked if they went with a carrier other than AT&T. The answer

was that the customr:r went to AT&T dilect because AT&T said 800 Se:rvices could



not help them. [A].2gll She noted as an instance that a company called J.J. Valve

was switched over: to another plan and that someone from AT&T pit;ched them to

switch from the aggregator to AT&T direct' [A292J

David Harbaugh, dn AT&T district manager, managed "outbound

telemarketing" for AT&T . [A407] He testifted that American Transtech, located in

Jacksonville, FlorjLrJa, was apart of Alt&'T that performed outbound telemarketing.

[A404 to A407J AT&T would sencl Amqrican Transtech leads through lists of

customers who were with other carriers or who AT&T "thought were with us." The

leads were develcped by AT&T . [4405/ Anottrer qroup, called Di:rect Channels,

called customers who were billed between $200 and $1,000 a monlh, both actual

customers of AT,&,T and potential customers of AT&T. tA406l Mr' Harbaugh

stated that "leads" are a set of customers that ATdLT would call either to bring them

back to AT&T or cuqtomers that were cur:rently with AT&T that it would like to sell

more to. [A406J He stated that there were about 1,400 telemarketers throughout the

country working for his division of ATftT, working in cornpanies other than

American Transte:ch. These companies were EDS in Harrisburg, Pennsylvania, TCIM

Services in Tulsa,, oklahoma, Ron weber & Associates in Iowa, choice Marketing in

Los Angeles, an,d Teleservices Resources ln Texas. It was Mr. Harbaugh's job to

retain these compranies to do outbound tenemarketing for AT&T. [A407] Outbound

telemarketerssc|trddifferentplans,includingtoll-freenumbers.[A408]Mr.



Harbaugh stated that some of the leads passed on to Arnerican Transtech were existing

customers of AT&T, [A415]

Susan Magrino, a former AT&T employee, confirmed that American Transtech

telemarketed exclusi''rely for AT&T, She dealt directl'y with American Transtech and

stated that prior to 1994, American Transtech was owned by AT&T. Ms. Magrino

was responsible for telemarketing programs from AT&T to American Transtech and

the other telemarketing centers. She hired the telemerketing staff, trained them, and

then operationalized the program. [A354 to A387J She wrote the scripts used by the

telemarketers. [ArtSgJ She stated that the aggregators' customers were AT&T

customers . [A3SS to A389] She testif,red that the lead lists would include existing

AT&T customers in order to promote more phone usiage. [A396 to A397]

Alfonse Inga was an aggregator in 19,94. [A323J He was the largest

aggregrtor of toll-free service in the country. [A329] He testified that 800 Services'

end users were called by AT&T's wholly-owned subsidiary, American Transtech,

who called all aggregafors' end users, saying we know you're on an agglegator, we

want you off and ttLis is the offer we will give you. Every aggregator's customers

were being called on a daily basis. [A330 tC A333J Mr. Inga stated that AT&T

would provide date to American Transtech on disk or on magnetic tape to use in

predictive dialers, which would automatioally call out. The data would include

information about the aggregator and its errd users. [A336 to A33BJ He noted that

l0



the phone bills from Arnerican Transtech showed many many calls made directly to

aggregators' phone numbers, including 800 Seryices'number, which the telemarketers

thought was the phone number of the end user, [A339J Mr. Inga testified that his

company would get 10 or 15 calls an hour from American Transtech and that the

telemarketers thought the number was that of an end user. [A344 to 4345J Mr. Inga

indicated that within two years, every ag€iregator in the country was put out of

business by AT&T. [AS+01 He stated that individuals at AT&T, including Susan

Magrino, told him thLat AT&T gave the data. to American Transtech and that AT&T

got the data from the aggregators' accounts, <ler;pite the information being proprietary

information. [A348 tct A353.1

Mr. Inga state'd that kre called Susan Magrino and asked about becoming a

telemarketer and getting the same aggregators' listri as American Transtech. Ms.

Magrino did not know that he was an aggregator. Ms. Magrino told him that the

leads list was made urp of accounts that are on aggregators and resellers that AT&T

was going after. Sher told him that AT&T got the information from the people who

handle aggregators and resellers and that AT&T was going after those accounts.

Every account told to Mr. Inga by American Transtech was an existing AT&T account

with an aggregator. [A355 to A360J Mr. Inga's companies and 800 Services had

some of the same custorners, so he knew that 800 Services' customers had been called

by AT&T and switched to AT&T direct. [A377 to A378J

1l



AT&T'gi Refusal to Restructure or Merge 800 Services

800 Services tried to restructure its existing plan but AT&T would not allow

this. 800 Services tried to rnerge its plan to Contract Tariff 5 16, which ',rrould have

been a bigger savingsr for the end users and a higher commission for 800 Services.

The merger was to gcl through GE because rGIl had that tariff. The paperwork was

sent and 800 Services was told that it met all the gui<lelines. But AT&T denied the

merger. [A502J The merger was attempted through Combined Companies, Inc.,

owned by Larry Shiprp. [A549; A698 to A699tJ The merger was denied by AT&T

on July 25,1995. [tt57'5 to A576J

Mr. Inga testiilied ttrat AT&T would not provision onto Contract Tariff 516

either his or 800 Services' customers. AT&T would not allow the transfer of accounts

from one plan to the other. [4325 to A328J Mr. In1;a testified that two companies

were given Contract Tariff 516. [A375 to A37(i],

Al['&T's Untimelv Deletflon of Accounts and
Its Charsine of Shortfalls to Elnd Users

Under Tariff l{o .2, the customer (800 Services) will incur shortfall charges if

it does not meet the annual minimum volume, coinmitrnent. [A122J If 800 Services

incurs shortfall charges and does not pay them, its end user customers would be

assessed the shortfall by AT&T. In an attennpt to spare his customers from shortfall

charges, Mr. Okin tried to delete the accounts. He even hired people to get it done

t2



before the cutoff date because the whole plan could not be deleted at once and each

account had to be deleted individually. The deletions had to be in by the fifteenth of

the month. The dehtions were in on time. AT&:f, however, did not delete the

accounts and insteacl of billing 800 Services for the shortfall, AT&T billed 800

Services' end user cu.stomers. When the end users called AT&T for an explanation,

they would be told that the aggregator did not pay the bill and that if they did not use

an aggregator but signed a three-year contra<;t direct with AT&T, the charges would

be taken off. [A584 to A587J

When Mr. Okirr questioned AnnaNicoletti of A'I&T about the shortfall charges

being assessed to the deleted accounts, she told him that even though the deletions

were submitted on time. AT&T did not set to do all it had to do in time so the

customers did not get deleted and were hit with the shortfall. [A6]8 to A620J

Everyone had been deleted from the plan and thgre should not have been any charges

to the customers. [A622]

Mr. Mehlenbacher testified that 800 Services' customers told him that AT&T

was volunteering to remove the charges if they woulcl come back to AT&T or sign a

term with AT&T. [,428IJ

Mr. Inga testilied that AT&T automatically waived the charges for end users

and then restrucfured the plans and signed the eustomers up for another three years.

This was so common that AT&T had an acronym- for it -- WAC, or waive all charges.
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[4367 to A370J AT'&T's account representatives would tell an end user that AT&T

would waive the charges if they did not go wittr an agjgregator. AT&T never waived

any charges for any aqgresator. [A37 ] to A373J Mr, Inga also testified that he was

told by an AT&T employee that shortfall charges can only be put on an aggregator's

master account number and cannot be put on an end user's account trecause the

aggregator is AT&T's customer, not the end usar. [A:165J

In addition, AT&T failed to inform 800 Services about accounts that were

delinquent, thereby making 800 Services resporxsible tor the bad debt. Alt&T would

send 800 Services notices that a customer was six months past due and that AT&T

could not collect fronr the customer so it would be taken from 800 Services. AT&T

did not pursue collection of these accounts because they could just get the money from

800 Services. [A564 to A574J

AT&T's Failirre to Pav Promotional Monev to 800 Services

On May 19, 1994, Chris Metrlenbacher qf 800 Services received a news flier

from AnnaNicoletti of AT&T regarding one of AT&T"s prornotions under which 800

Services would receive promotional money for signing the Network Services

Commitment at a larger minimum volume commitment. [A558 to A560] 800

Services entered into the contract for the larger minimum volume commitment, but

it was never paid the baqk-end promo money ofi over $ 100,000 . [A61 5 to A61 7J

@Sefvices Customers

t4



Chris Mehlenbacher testified. that when 800 Services' customers were being

solicited by AT&T, AT&T would tell the custonaers that if 800 Services does not pay

the bill, the customer would be liable for the bill individually. [A2z]J

Susan Rinaldi testified that she spoke to Vanessa at AT&T about 800 Services'

customers getting the charges. She stated that Varressa said that AT&T told the

customers that because E00 Services did not naeet its requirement, the customer was

being charged back a penalty. [A300 to A302J



SUMMARY OF'ARGUMENTS

The trial judge erred in ruling that 800 services' claims under the

Communications Act were baned by the two-year starfute of limitations of, 47 U.S.C.

415(b)' The continuing wrong doctrine is applicakrle here because the wrongful

conduct of AT&T in taking proprietary inforrnation belonging to 800 Services and in

using it to solicit 80(i Services' customers and switr:h them from 800 Services to

AT&T direct, resulted in the continued unjust enrichment of AT&T.

The trial judge erred in dismissing the state law claims of 800 Services. All of

the elements of eacl:L of the state law claims of unjust enrichment, intentional

interference with prospective economic advantage, intentional interfe.rence with

contractual relations, and trade libel/unfair cofnpetition were established by 800

Services. Furthermole, the trade libel statute of limitalions of six years applied to the

slander and libel clainn.

The hial judge errEd in granting AT&T''s counterclaim and allowing AT&T to

recover usage and shortfall charges. The trial judge irnproperly interpreted the tariff

in light of AT&T's violation of the covenant of goocl faith and fair dealing, and he

abused his discretion in allowing the recovery of the charges from 800 Services.
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LEGAL ARGUMEM'

POINT I

TIIE TRIAL JT]DGB ERRED IN RULING THAT THE
STATU]IE OF LIMITATIOITS I}ARRED THE
CLAIMS UNDER THE COMMUN]CATIONS ACT

The trial judge ruled that the clairns of 800 Senvices under the Communications

Act were time-barred, stating that the last "misdeed" b./ AT&T occurred no later than

July, 1995. Since the cornplaint was filed on Aprii 6, 1998, the trial judge concluded

that the two-year limitations of 11 U.S.C, 415(b) applied to bar the complaint. [A15]

The appellate review of a statute of limitations issue is plenary. Jones v. Morton , I95

F.3d 153 (3d Cir. 1999); In re Professional Insurance Management, 130 F.3d 1122 (3d

Cir. L997); Adams v. Trustees of New Jersey Breluery Employees' Pension Trust

Fund, 29 F.3d 863 (3d Cir. 1994). T'he appellate review of a summary judgment

motion is also plenary" Becton Dickinson and Co. vJolckenhauer, 215 F.3d 340 (3d

Cir. 2000); Hawkins v. Leslie's Pool Mart. Inc., 184 F,3d244 (3d Cir. 1999). The test

on appellate review is the same as the test that must be applied by the district court --

to prevail on a motion for summary judgment, the ntoving party must er;tablish that

there is no genuine issue as to any material faci and that it is entitled to judgment as

a matter of law. Fed.R,Civ.Pr. 56(c). All evidence must be viewed in a light most

favorable to the party opposing the motion. Mltsushita Electric Industrial Co." Ltd.
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v. Zenith Radio corp.,475 -Us. 574,587,1t)d s.ct;. 1349, 1356, g9 L.Ed.2d 539

(1986); Farrell v. Planters Llfesavers Co.,206F.34271 (3d Cir.2000). The non-

moving party is to be p;iven the benefit of ali reersonablle inferences. Foulk v. Donjon

Marine Co.. Inc.,1,44It.3d252 (3d Cir. 1998). A11 dor:bts are to be resolved in favor

of the non-moving party. &gla Foods {3orp. v. Romeo, 150 F.3d 298 (3d Cir. 1998).

The trial judge's rqling that the Communicatiorrs Act claims were time-barred

was incorrect because the "continuing wrong" doctrine should be applied here. Under

this doctrine, "[i]n most federal causes of action, when a defendant's conriuct is part

of a continuing practice, an action is timely so long as the last act evidencing the

continuing practice falls within the limitations period." Brenner v. Local 514. United

Bhd. of Carpenters and Joiners of America,927 lt.2d 1283, 1295 (3d 199I);287

101 F.3d 320,324 (3d Cir.

1996); Sameric Corp. of Delaware. Inc. v. City of Philadelphia, I42F.3d5t]2,598 (3d

Cir. 1998). The focus is on the affirrnative acts of the defendant. Brenner, supra at

1296.

In the case at bar, 800 Services argued that AT&T continues to be unjustly

enriched because of its wrongful acts. The trial judge, ruled that this did not qualify

as an affirmative act. But the trial judge failed to appreciate the imporl of the

wrongful conduct of Alf&T that continued throughout the whole process anid its effect

l8

l-



in unjustly enriching AT&T. First of all, there can Lre no doubt that AT&T intended

to eliminate aggregators by forcing all of them, not just 800 Services, out of business,

despite having entered into valid contracts with the aggregators. There was more than

sufficient evidence to establish that this was the purpose of hiring firms such as

American Transtech and giving them proprietary information from the aggregators

about the aggregators' customers. AI&T employee Susan Magrino confirmed that

AT&T was going after accounts of aggregators and resellers, She also confirmed that

American Transtech was given proprietary information that AT&T got from the

aggregators' accounts. AT&T employee David Harbaugh also confirmed that some

of the leads passed on to American Transtech were existing customers of AT&T.

Mr. Inga, another aggregator, testified that his company received many many

telephone calls from Arnerican Transtech telemarkerters, who thought that they were

talking with end users to make them a better offer to switch to AT&T direct. Since

his company and 800 Services had many of the sanne customers, he also knew that

American Transtech was calling 800 Services' customers to switch to AT&T. Mr.

Inga went so far as to call AT&T employee Susan Magrino, who did not know he was

an aggegator, and askqd about beconfng a telemarketer. Ms. Magrino confirmed to

him that AT&T was using proprietary information obtained from aggregator's

accounts and that AT&T was going after the aggregators.

800 Services's epployees also confirmed that its customers were being targeted

19

E
:.51



by AT&T through American Transtech and the other telernarketers. Chris

Mehlenbacher and Susan Rrnaldi testified that their cusl.omers told them that they had

been switched to AT&'I because of a better rate.

This targeting of aggregators worked. Mr. Inga testified that within two years,

there were no more aggregators. Mr. Okin testified that despite the fact tha1. accounts

were being added, the: net result of ttre targeting by AT&T telemarketers was a

precipitous and substantial loss of custorners. When Mr. Okin tried to resl;ructure or

to merge his existing plan to Contract T'ariff 51r55 ATdbT would not allow him to do

so despite the fact that 800 Services had met all the guidelines. But two other

companies were permitted to merge into Contract Tariff 516. Again, this was a

concerted effort on the part of AT&T to force 800 Sen,rices out of business.

But the final blow oame with the deletions, Undler Tariff No. 2, 80C) Services,

as AT&T's customer, would incur shortfall charges if it did not meet the annual

minimum volume comrnitment, and if 800 Services does not pay the shortfa.ll charges,

AT&T assesses 800 Servlces' customers. In an attempt to keep his customers from

being charged, Mr. Okin tried to take the perrprissible step of deleting all of the

accounts. AT&T would not allow the whole plan to be deleted all at once, but

required that each account had to be deleted individually. Mr. Okin lhired staff

specifically to delete each account individualli, in orderr to meet the cutoff date. This

was accomplished and the deletions were sent tq ATd'.T on time. Howevet, AT&T

20



Services would have no customers for the communications services and would be

forced out of business. The actions of AT&T violated 47 U.S.C. 201(b), which

requires that all charges and practices "be just and reasonabl e" and provicles that any

charge or practice that is unjust and unreasonable is unlawful. The charges and

practices of AT&T in intentionally forcing 800 Services out of business were clearly

unjust and reasonable, and were therefore unLlawful. The actions of AT&T violated

47 U.S.C. 202(a), which prohibits unjust and urrreasonable discriminationr in charges

and practices, as well as undue or unreasonable preference or advantage to any

particular person or slass of persons. The intontional targeting of aggregators by

AT&T was clearly unjust and unreasonable and amounted to an undue and

unreasonable advantage to AT&T. The actions of AT&T violated 47 IJ.S.C. 203,

which governs the viotration of tariffs. Tariff No. 2 provides that shortfall charges are

the responsibility, in the first instance, of the customer. The customer was 800

Services. Yet AT&T made no attempt to bill 800 Services for the shortfall charges.

Instead, AT&T targeted 800 Services' customers, sencling the shortfall charges to the

end users. This clearly violated the tariff. (Of pourse, sending the shortfall charges

to the customers of 800 Services was intentional. so that the when the customer called

AT&T, the charges would be waived and the customer would be switched to AT&T

direct.) In addition, AT&T violated the tariff When it failed to pay 800 Services the

promotional money he was owed when he signed the Network Services Commitment

)1
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Form of August 24,199,4.

All of this was done by AT&T with the inrtent to cause 800 Services to become

unable to meet the m.inimum volume commitment and thus to lose customers, to be

charged shortfall charges, and to be put out of business. AT&T wrongfully caused

800 Services to incur these shortfall charges and continued to bill 800 Services for the

shortfall charges long after July, i 995. The effeots of AT&T's wrongful conduct, not

only in wrongfully soliciting 800 Services' customers, but also in intentionally

running 800 Services out of business, clearly continued right up to the filing of the

complaint and beyond" Accordingiy, the trial judge erred in findirrg that the

continuing wrong doctrine was not applicable, and the ruling that the statute of

limitations barred the communications Act claims must be reversed.
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POINT II

THE TRIAL JUDGE ERRED IN DISMISSING THE
STATE CLAIMS OF 8OO SERVICES

800 Services' state claims include unjust enrichment, intentional interference

with prospective economic advantage, intentional interference with contractual

relations, and trade libel/unfair competition, as well as slander and libel. The

aooellate review of state law claims is olenarv. Scotts African Union Methodist

can Uni Methodist

..., noted in Point I, 5gple, the appellate review of a summary judgment motion is also

l. The Slander and Libel Claim

The trial judge held that the claim of slander atrd libel was time-barred under

J...N.JS.A.2L;t4-3,which provides that actions for libel or slander must be commenced

,r': ,within one year after publication of the alleged libel or slander. However, the

: hllegations of slander and libel in the complaint are in essence allegations of trade

Inc., t37 N.J.Super. 572,

15,18, 598 A.2d,526 (App.Div. 1975), it wa held that where the gist of the action is for

to the plaintiff s business by virtue of the failure of others to deal or contract



with plaintifl thereby affecting the plaintiff s trusiness and right to earn a living, the

action is one for trade libel and the one year statute of limitations for libel and slander

does not apply. Instead, the six-year statute of limitations of N.J.s.A. 2A:14-l

applies. See also Craurford v. West Jersev Health Systr:ms, 847 F.Supp. 1232 (D.N.J.

r99q.

2. The Trade Libel/Unfair Competition Claim

Under New Jersey law, a claim of trade libel can be proven by demonstrating

(1) publication, (2) with malice, (3) of false allegations concerning the property,

product or business, and (4) special damages, e.g., pecuniary harm. New Jerselr

, 103 F.Sry.2d 388 (D.N.J. 1998); Lilhuanrea

r,ery,47 F.Suppt. 523 (D.N.J. 1999). The tort

of trade libel requires the publication ()r communication to a third person of false

statements concerning the plaintiff, his property or his business. Henry V. Vaccaro

nc., supra; Feclerql Insurance Deposit Corp. v.

Bathgate, 27 F -3d 850, 870 (3d Cir. 1994). Reckless riisregard for or kngwledge of

the statement's falsity is an essential element of the tort of trade libel. Kass v. Great

Coastal Express. Inc., 291 N.J.Super. ra,24,676 L2cl1099 (App.Div . 1996), affld

in part, rev'd. in part, 152 N.J. 353,704 A.2d l2gB (l9t)g).

In the case at bar, there was ample evidence to support the claim of trade libel.
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AT&T told the custorners of 800 Services that 800 Services did not pay its bills and

that the customers would be liable for those unpaid billts individually. AT&T told the

customers of 800 Services that 800 Services was not rneeting its obligations and that

because of that, the customers were being charged a penalty. Essentially, AT&T told

800 Services' customers that 800 Services was irresponsible in its business affairs.

These statements were false and AT&T knevv they were false. The only reason g00

Services became unable to meet its obligationLs was because of the wrongful conduct

of AT&T in making it impossible for 800 Services to meet its obligations by stealing

its customers. Furthelrnore, AT&T knew that under the tariff, only g00 services and

not its customers was to be charged with the shortfall, so its statements that the

shortfall was being charged to the customers because 800 Services had not met its

obligations was not only false but was violative of ttre tariff. In addition, AT&T

knew that the deletions made by 800 Services were submitted on time, and AT&T

knew that it was its own foot-dragging that resulted in the deletions not being made.

Clearly, the evidence and it inferences clearly showecl that AT&T made knowingly

false statement to third persons, with the intent and with the result of terminally

damaging the business of 800 Services. Accordingly, the allegation of trade libel

should not have been dismissed.

3. The Claim of Uniust Enrichment
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Under New Jersey law, in order to establish a ciaim of unjust enrichment, the

plaintiff must show that the defendant received a benefit from the plaintiff and that the

retention of that benefit without payment would be r:njust. It must be shown that

remuneration was expected from the defendant and that the failure of remuneration

enriched the defendant beyond its contractual rrights. VRG Corp. v. GKN Realty

corp., 135 N.J. 539, 641 A.2d 519 ( 1994); NqwJer$rv Turnpike Authoritlz v. ppG

Industries. Inc., 16 F*Supp.2d 460 (D.N.J. 1991t), aff,c. lg7 F.3d96 (3dcir. 1g9g).

The evidence submitted by 800 Services clearly shows that AT&'I wrongly

appropriated proprietary customer information fi'om 80rC Services' account, using that
:1

.,i information to contact 800 Services' customers and srvitch them from 800 Services.i

- I to AT&T direct. Without that propri etary inforrqration., AT&T would not have been
i

-r,i able to switch the customers of 800 Services to AT&T direct. While there mav have
:

-.,;! ,. ' been no overt expectation of remuneration on the part of 800 Services because it did

'1
'i

-

rred a beraefit on AT&T beyond its contractual

erred in dismissing the allegation of unjust
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"An action for tortious interference with prospective business relal;ion protects

the right to pursue one's business, calling or ocoupation free from undue influence or

molestation'" It is the luring away by devious, improper and unrighteous means of the

customer of another that is actionable. printi

Corp'' 1i6 N'J' 739,750' 563 A.2d,31 (1989). The elements of the claim are (1) a

plaintiff s existing or reasonable expectation of economic advantage or benefit, (2) a

defendant's knowledge of the plaintifPs expeqtancy, (3) wrongful and intentional

interference with that expectancy by the defendant , (,1) areasonable probability that

the plaintiff would have received the anticipated economic advantage arbsent such

interference, and (5) clamages resulting from the defl;ndant,s interference. Cooper

4 F.3d 1153; tI67 (3d Cir. 1993); pirvak v. Bell

Atlantic Network servicqs. Inc. , g2g F.supp. 13s4, 1369 (D.N.J. 1996).

There can be no doubt that these elements have been met. 800 Services had an

existing contract with AT&T that had given it arr economic benefit for several years

and under which its busiriess had been flourishing. A'I&T knew of the contract and

the economic benefit to 800 Services. AT&T wrongfully and intentionally interfered

with the contract and economic benefit by taking proprietary customer information to

solicit the customers into switching from 800 Services to AT&T direct. AT&T also

wrongfully and intentionally interfered by telling the customers of 800 Services that

)2



800 Services had failed to rneet its commitment level and was the reason for the

shortfall charges to the customers. Had AT&'f not interfered, 800 Services would

have continued to gror;v and would have received further economic advantage. The

damages resulting froni AT&'I's interferen ce are evident -- the precipitous loss of

customers and the resurlting total loss of business for 800 Services. Therefore. the

dismissal of this claim was an error.

5. The Filed Tariff Doctdne is Inapplicable to
The State Claims

Under the filed tariff doctrine, claims concerning matters covered b.y the tariff

are precluded. In AT&;T v. Central Office Telephone. Inc., 524 TJ.S. 214, Il8 S.Ct.

1956' l4I L.F,d.2d222 (1998), a reseller of long-distance telephone services brought

suit against AT&T alleging breach of conLtract and tortious interference with

contractual relations arising from defects in AT&T's provisioning of senrices and

billing for services. The reseller claimed that its contrac;t with AT&T was rrot limited

by the tariff but includtld "certain understandings" derived from AT&T's brochures

and representatives. A,iury found for the reseller and the court of appeals affirmed in

part and reversed in part. The United States Supreme Court reversed, hc,lding that

because the reseller sought privileges other than those allowed in the tariff, the state

law claims were barred by the filed rate doctrine. But in his concurring opinion, Chief
ii
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Justice Rehnquist explained that the filed rate doctrine preempts "only those suits that

seek to alter the tenns and conditions provided.for in the tariff." 524 U.S. a1229. He

went on to state:

The tariff does not govern, however, the entirety of the
relationship between the common canier arrd its customers.
For instan<le, it does not affect whatever duties state law
might impose on petitioner to refrain from intentionally
interfering with respondent's relationships with its
customers by means other than failing to honor
unenforceable side agreements, or to refrairr from engaging
in slander and libel, or to satisfy other contractual
obligations. The filed rate doctrine's purpose is to ensure
that the filed rates are the exclusive source of the terms and
conditions by which the commoll r;arrier provides to its
customers the services covered by the tariff. It does not
serve as u shield against all actions based in state law.
514 U.S. at230-231. [Emphasis adaledJ

In the case at bar, there is no claim of icertain understandings" or "side

agreements." Instead, the claims here are simiiar: to those in Co<lperative

communications. Inc. v. AT&T corp.,86i F.supp. 1511 (D.utah 1gg4), 'where an

aggregator alleged that AT&T intentionally misr:epresented to the aggregator's clients

the aggregator's ability to provide the services it promised to provide, and that AT&T

misappropriated confidential client billing infonnation to use in an attempt to destroy

the aggregator's customer base. The court held that the liled rate doctrine did not act

to bar the state claims. In MCI v. Graphnet. Inc., 881 F.iSupp. 126 (D.N.J. 1995), the

court noted that several courts have reco gnized

30
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asserted in the interstate communications context as jLong as they are distinguishable

from those created under the Communications Act. citine Coooerative

Communications. The court went on to hold that the filed rate doctrine did not

preclude breach of cotrtract claims that did not clirectly implicate rates under the tariff.

Here, the state claims for trade libel has nothjng to do with the tariff and is

clearly not barred by the filed rate doctrine. Similarly, the state claimr; for unjust

enrichment and intentional interference with contnacllal relations are not barred by

the filed rate doctrine, since they are based on the wrongful conduct of AT&T in using

800 Services' proprietary inlbrmation to solicit 800 Siervices' customers and switch

them from 800 Services to AT&T direct. Therie clairns have nothing to do with the

tariff or any other agreement. Accordingly, the filed rate doctrine does not preclude

the state law claims.

POINT III

TIIE TRIAL JUDGE ERRED IN RULING THAT TIIE
COUNTERCLAIM OF' AT&T FOR THE
SHORTFALL CHARGES IS VALID

AT&T counterc:laimed for the shortfall charges. The trial judge indicated that

under the applicable tariff, 800 Services was obligated to pay all usage charges and
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shortfall charges. Without citing to any caSes, the trial judge stated that the

"prevailing law entitled AT&T to judgment f,or" tllre unpaid usage charges and

shortfall charges. This is cleariy incorrect and must be reversed. The appellate review

of a district court's interpretation and application of law and federal acts is plenary.

Jewelcor v. Asian Commercial Co.. Ltd., 11 I'.3d 394 (3d Cir. 1993); Madison v.

Resources for Human Development. Inc. ,233 F.3d 17it (3d Cir. 2000).; Kowalski v.

L & F Products, 82 F3d 1283 (3dCir. 1996). An appellate court will review a district

coutt's decision to award damages under a federan act under an abuse of discretion

standard. Kudelski v. Sullivan, 30 F.3d 399 (3d Cir. 1999); Martin v. Cooper Electric

Supply Co.,940F.2d896 (3d Cir. 1991).

As noted in Point II, section 4, AT&T intentionally interfered with the

contractual relation and the prospective economic advantage. It was solely because

of AT&T's wrongful oonduct that 800 Services was unable to meet its contractual

requirements. It is axiomatic that "he who prevents a thing from being dome may not

avail himself of the non-perfonnance which he himself has occasioned." Keifhaber

v. Yannelli, 9 N.J.Supei. 139, 142,75 A.2d a78 (App.Div. 1950). Thus, the

commission by one parfy of certain torts, such as fraurl, will excuse the performance

of the other parly. Great Falls Bank v. Pardo, 263 N.J.Sluper. 388, 395, 622 A.2d 1353

(Ch.Div. 1993), aff d. 273 N.J.Super. 542,642 A.2d 1037 (App.Div. 1994).

AT&T actively prevented 800 Services from meeting its minimum volume
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commitment by using proprietary information to lure customers away from g00

Services. This resulted in the precipitous drop in the net number of customers and

was the direct ca'use of 800 Services' being unable to meet its commitrnent. Thus,

AT&T itself prevented 800 Services from perfcrrming its obligations under the

contract. Therefore, A.T&T cannot profit frorn that non-performance.

Additionally, AT&T violated the covenant of good faith and fair dealing that

is implicit in eve,ry contract. Every contract in Ne'v Jersey contains an implied

covenant of good faith and fair dealing. Black Honse Lane Associates. L.p. v. Dow

Chemical corp. , i228 y]4275 (3d cir. 2000); fls!.elt v. Lloyd,s , t3r t\.1. 457,621

A.2d 445 (1993). This covenant prohibits each pafiy 1.o a contract from engaging in

behavior that would thwart the other's rational exprectations. Sterlinlr National

Mortgage Co.. Inc. v. Mortgaqe Corner,Inc. ,97 fll39 (3d Cir. 1996), The covenant

assures that neither party shaXl do anything which 'willL have the effect of destroying

or injuring the right of the other party to receive the fruits of the contract. Karo

Marketing Corp.. Inc. v. Playdrome America, 331 \t.J.Super. 430,752 A.2d 341

(App.Div.2000), certilfl. denied 165 N.J. 603,7(iZ A.ZLZIT (2000).

AT&T cleaLrly violated the covenant of good faith and fair dealing. AT&T

thwarted the rational expectations of 800 Services. All&T not only injured the right

of 800 Services to receiive the fruits of the contract, AT,&T also d.estroyed the right of

800 Services to receive the fruits of the contract. AT&T's wronsful condurct was the
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counterclaim should be reversed.

direct cause of the failure of 800 Services to mpet its obligations under the contract.

AT&T should not have been permitted to profit from its own perfidy. Accordingly,

the trial judge inconectly interpreted the provisions of the tariff by not considering

AT&T's wrongful conduct and in not applying the covenant of good faith and fair

dealing, and the trial judge abused his discretion in awarding AT&T the usage and

shortfall charges. Therefore, the Order directing entry of judgment on AT&T's
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For the forregoing reasons, it is respectfully submitted that the orders of the

District court dismissing the complaint and entering judgment for AT&T on the

counterclaim be reversed.

Respectfully submitted,

THE LAW OFFICES OF LAWRENCE S. COVEN
Attorneys for plainti
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Larry G" ShtpPr Jr.

2 (Pages 2to 5)

1111 14th Street, N.W.

Denver, Colorado

TranScribe America
E00 833 0288

I lhis case, only questions relevant to the claims

2 asssrted 8@ liervic€s agairst AT&T' and any

3 r:ounterclainui that are in this matter,

4 And uhile we wrre waitlng to set up, I

5 advised Mr. l,4urray that you had sent a fa-lr' I don't

6 tht& tbat he had received it' but he indicated to me

7 he',vas also going to be agreeable to ask qr:estiors

8 onlY aboI this matter,

9 MR IIROWN: Is that correct, Mr. Murraf
IO l/fi- }v{URRAY: Thafs correct.

I I a @y lvlr. Brown) Mr. Shipp, have you given

12 a d,ePosition lcefore?

i3 A .Yes.

14 a I will disponse with the usual nrles and

15 thre rsual insrnctiorn tlr,at I gle witnesses. But

Zl understand?

22. A I do understand. I also, by the way, bave

23 reqwsted a r;opy o[tbe depositioo from the - wou]d

24 that be provLded by you or Mr' Murray or both?

25 a No' We will Prwide that'

It

l9
zo

2l

2Z

25

PLIRSUAIIT TO NOTICE AI'{D SUI}POENA md thc

Fedqd Rulc of Civil Procrdrrc, thc ebovc atitlcd
dcpocitim ws takcn by thc Dcfmdst ar 370

Ssmt oth Sts6! Suitt 2J00, Dcnvr, Coloradq, on

Tucrdsy, Novcmber 23,l*9, tt l:07 p m,, |rforc Cccy

B. Orrio, Ccrtjficd Shortmd RcPortir md Noury

Public wirhin Colcado, Cowt Rcporting Offie oi
Mek(f,sth t rnbriBo & Asocist !' Irrc" 1776 Lihcoln

SEc.t Suit 8O2, D€nvcr, Coltrsdo t0203

INDEX
DAMINATION PAGE

By Mr. Brom 3

By Mr. MmY 4E

L€tn ftom Kain S. McDomcll to Isry Shtpp'

dattd 5D385
Exhibit 2 36

1.c116 of A€slcy, d&rri EZ95

Comisim.scttlwrt' Pqiod Endmg 6B{V96

Exhibit 4 39

tdd frm GE i,o tarry Shipp' datcd l/1488
md Mcmo fron larry G. Shipp lo Phil OKin'

dsrd l/21/9t

5

A So that I can read it as to is accuracy'

erlucational in

Vlest Texa as

the Texas 1

excuse me,
y'ir Force lvhere I served for forr years'

I have, since 1970, been involved in

brgadcastir
bupmesses rl

crperator ol
Mo

business, I have been

consulting and have a I
with PresentlY in Dail
aotivities'

O I rurderstand that you were involved in the

btoadcasting indusbr/ for a period of time' When did

I
.,

J

4
5

6
7
8

9

10

1I
t2
IJ

I4
L)
16

T7

t8
l9
20
zl
22,

24
25

l
4

3

5

7

8

I
10

11

l2
IJ

T4

15

lo
r'7

18

l9
20
2l
22
23
)A
25

PROCEEDINGS
I.A,RRY G, SHIPP, JR.,

having bcen frst duly sworn, was cxamincd and

tcstificd as follows:'
EXAMINATION

BY Mr. BROWN:

a Crood aftemoon, Mr. Shipp. Can you hcrr

me all right?
A Mr. Brown, cxcusc mc for intcrnrpting'

Are wc going to go over any of thc ground rules with

rcspect to this dePosition?

a Sure. I will bc glad to do that.

A Sorry.

&T'

indicatcd to me in a fax - both in a fax and orally

on the phone ycsterday, that you wcre aEecing to

aoocar for this dcposition, but you are willing to

answer only questions rclating tq this crsc and no

othcr cssc, and thafs - as I undcrstand it, thafs

a conccm because Mr. Munay represents other clients

in a casb in which you a-rc invotvcd; is that conect?

A That's corrcct.

a So it's my intentibn to ask ohly about

Washington, DC 20005
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Larry G. ShiPP' Jr.

1111 14th Street, N'W'

Denver, Colorado

1

2
J
A

)
6

7

8

18 A Yes'

i9 a Wh".**
20 to Mr'
al
"r)

L)

TranScribe Anerica
800 833 0288

24 \,Ir. OKin?
;; A No, I did not undcrsland whaf his purpos€

t,

3 (Pages 6 to 9)

Washington, DC 20005

8

ii iot,Jti""a to iti* itt o **a** ittNt* l"ttty' out t

6

1 you hrst gct involved in thc tclcphonc industry?

2 A In 1989'

; a La no* did you becomc involvcd in thc

4 tel

5 a comPany' a ncwlY 
-r:

6 lo startrng bustncsslPerabons

7 in the namtl of MidCom

19 how.
20 a Did you providc any serviccs on bchalf of

21 TSE?

224
23 A ETS?

'A A tbitalso'a
a*

25 little )o in 1994'

8 tbat ccrrect?

9

10 Parues' lnc" owned at

11 so ance Markeung?

tz
I -1 the

14

15 co o" Fevmd its ownershuPro 'es' beYond its owr

l'7 of Global?

iness - its bushess

br

24 some mutual beneh!'

;Z ""^'^6" ntJ ccl focus on inbormd aggregators wtto



t0

was. I assr:rned that it u'as just a casual, friendly

introductton
a Did you Mve a subseqttent meeting with

Mr' 
ithhim'

I do lnC'"ith

Mr. o subseq\Ent

srrcstlctrl
Wbat srbstarrtively did'ycxi and l"{r' C/Kin

Wbat did he ind.icate to you he'nr:as dorng?

I
aL

)

)
6
'7

8

v
10
11
1aLL

l4
l)
IO

17

l8
19

20
2l
22
23
.A

25

eny crmmitrnents fronMr C]Kml

fr<rm
T6---1ou *y thq: you recei-ved orders'

*o.-thor. orders ior services?

e. 
t Tt*" srders wsre to - I dorr'l know what

Larry G. ShiPP' Jn'
Denver, Colorado

1

2
J

4
f
6
1

8

9

l0
11
11

IJ
l4
15

to
l'7

Transcribe Arnenca
800 833 0288

18 rCCl qr Giobal?

i; A D'id he e'''er request tlr'at?

20 a Y'es'

it A fdon't recall tlnl
;; o Ti?'to;ilever request ttnt fe.[am$
;; prurJ tiru',-#i'eld or his comPany beld to either CCI

24 or Global'?
;, -' A \Me had cowersations - Mr' CrKin and I

ffiffiffit*Klffill,lo,"*-

4 (Pages 10 to 13)

1111 14th Street'

A Yes, I am-

a DdMr. gFin asJa! as v.o+.tt-tst:ry'ggl-

of Ui, rum. U"iieledl!

N.W.
Washington, DC 20005



I6

much' llcl-Savc
Dan Boslough was, and 1

othcr company, whosc namc

e to mind, that was

or would bc intcrested in

scs of aggrcgating thc

nuing thc Plans'

cthcr anY oflMr, O'l(n's or

aYcd or refused to be

thing done or satd bY

instancc
effccL

sc lv{r. OKin that AT&T
ces to transfer the whole

. -^-^ :.^r^-"tinn

'ro, "*iooit 
il *"?t pj*i- to ers' did vou dcal

11 nrovided - and I usuuly got some information

; [*t-r Providcd.o]'lr' oKin'

;; e Now,inthistimcP"ti{y''t1/"i..*j:

I
2
J
4

o

1

I

I4

had conversations' as I had in my capacit'rcs.with

i?r, ""i**t 
othcr oonvcrsations rwith othcr

tclccommunicationscompanicsabourtthcpossibilitics
th rr thc

'obeblc'

Mr. OKin'
- and I mcan You

- ovcr rcaohed rn

vould transfcr Plans

agrccmont whcrcbY wc s

i*t ot all of his Plans
"J'**il*tty tt'ttl"tt i ncct - to other

t';nt"" was that "t'*.fT::T:l*1X i a",,', r;" *v ry"itg'L:19:.,.tT-"*"i,i-i;;t[ffit*ggfjffi;;il;ltiu, i"t it couldhrvc bccn^anothcr

**ir.i.ty irn**i ti^t' I d"i\ Y.":.:lrp,!rw,r Dr^----- 
lurrcd to writing?

a Was that s$c.ment l:( _ -:-L+ lrowc F

X t,il',rl,;;;" been' rhcre ^4:hl]"-YA llmtgnr rrEve (&'r' ^-' 
nl-yitr*a"nbchalfoi

somecommunicetionss-bel ., u --^'
;;;;i; that cIrccl I d.n't recsil'

I{

1 I bcceus€ of somc rclusat on uro Pdr 
I

12 such transfcrs?
1? A I don\ recgit lnat' Thr: things that I do

i;,*"riri#'.e*-f tm-'oi'po'lt:-l.o-t-TlT*,.,on14 rccarr wrrrr rvbEre !v -t-""n 
r,, relaying to Nlr. o'lon

I5 transfcrs would havc b
.u-r.-.^,.1'l hqvc brcn Providcd bY

--.-..r1 L-r'a t*cn orOvided
,, *outd have becn Provided

Plans to'
tity you scnt lnesc

2l
l.L one

24
25 individual that wsll Pflnc

November 23, 1999

LarrY G. ShiPP' Jr'

t.

ly have been either

othe,r comPanY whose name

al is correct,

that You bclieve the

ns and accounts Pursuant
ad or your comPanY had uT lh

A Tha(s conect'

a Do you know what volume of accounts wcre

transfcrrcd?
A I donl rememuer'

a 
^c* jou giu" an approximation? I mean' if

1

2
t
4
5

6
'7

8

9
10

1l
It
IJ
14
t)
t6
11

I8
19
10

?T

22

.A

t5

"'T8fit3;t#;'""

5 (Pages 14 to 17)

Wnshington' DC 20005

1111 1$th Street, N'W'



20

24 Particular time

1S ' My companies were involved in lidgation'

I8

I thc answer is no, then the snswer l8 no'

2 A I dont remember as to thc exact rrolume'

3 and Id hatc to gucss

2l

I Wc discur wasnl

2 confidcnt that

3 litigahon +h

4 familics.
5 Mr. OTGn'

i 
^ - q po you ry4lT: substantivc liTYl'i'::

i in .r"iti"n f.,fr. OKin indicatcd to you what his stategl

; ;* in tcrms of going forward in thc tele-

6 .ommurticstions industY?

I9

combined ComPanies?

1

7

J

4
5

6
7
8
9

10

1l
1J

13

14
t)
16

17

18
19

20
71

22
23
z4

it did not seeln - that name doesn\' seern to oe rtc

Denver, Colorado

i\ovgtltuE! lJJe Lj//
I.,arry G. ShiPP, Jn.

6 (Pages 18 to 21)

1111 14th Street, N'W'
TranScribe America

800 833 0288 Waihington, DC 20005
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LarrY G. ShiPP' Jr'

11l.L 14th Stneef, N'W'

November 23' 1999

r.oi= - il-trrst ttt!*€"og'ulY' * 1111111ffi;ffi ;oKt"i-:*f":3,=""H3HH:
ffi*"#il-'oni"stoa'pt'^fi:"-3tT#-tl
ffi*,. * pJ * 

" 
ptt"utld by either AIN or ETS?

/, e-

1
,)

J
A

)
o
.1

8
9
l0

1,)

IJ
14
1<

lc'
ll

ltl
19
1i'l
,,1

1',)

atA

')<

A Thats csrcc. 
ther any - and utren

ow long was the deiaY rt

as everyone
out it wasn't

know that I can

s, daYs, or months But

or segrned to be an

e before rre found ottt

t been accePted, and tlteY

y caused, inYotrrvierv, bv

]S?

standing, based oo *tnt I

was told, that it was a @!ry's*ft'
,ft" f"nft for the delay did resrde wlth A I 6t I '

TranScribe Amenca
800 833 0288

7 @ages 22 to 25)

Washington, DC 20005

24

I aggr

2 men

3 ofsr
4 And
5 havr: any clcer - 

nformation - I mean to

. OKin or bY 800

sTech contactcd some of

customels. Do You havc anY

ether that haPPened or not?

ave told me that'

hat he rnaY have told You'
on about whether anY of his

crican TransTcch?

16 a Ycs'
11 A Idonoc
il [ rt"t'*o"t**ttl3.":iP;t"flfl1T",.16 Y , 

o [t t .lrt&T failed to dclctc
19 also allcgcd in this cat 

a timcly
zo 8l to Env
21 r
22 d 

gstion?

; A ldo heve som laYthat

;; n.y ,."oiiotion was an unusual onc' It relatcd tc

;; lh" pt"cittg of'ordcrs of traffic from our comPany to

I or my opiniorL uut&ggslhst+fry}

i 4ffi'.w, do you rccallwhat vou told him?

; tffi*1"r:"ai'lT:-**
R that io."qutsttd I trsnsfer' his plans or-his

; ;*"';,. *o*o tariff516' bt s"tAI&f. 
^-..*,.

l; l"EJ .. honor that tr nsfer' Do you know an)4nng

I I about that?

\7 *r'"*i*ted in mv respons€' bccsuse

to cootract tariff 516 -

bills?
There was a lotof thathaPry*9f]:se

it happened to my conPs+.,.: ldTJ,l1l"T11.,i.*Tilfi?; 'r"i*"i"a"ar"rt' 
oKin's compa$es o{

Hil;ia;"''uarichl tbink is vour question I

16 don't know'

1'/ a Okay' Are you aware of any - withdraw

ii 
that' 

llave you wer hesrd of a comparry called

;o Arnerican TrgrLsTech?

both ATN as well as to ETS' And Im not sure' but it

ilJ,ia t" p*'ible that trtry$d:gyPlliE



Denver, Colorado

28

I Q Do you recogrrize her as a colleague of

2 Mr. (J'l(in's?

22 conversations
h a Nou', 800 Services ut

; tiris ise tlat ade libeious and faise

;; rernarks abou You know anYthrng

26

1 Q And lrom whom did You obtain this

13 werc Provisioncd'
l; Q' Now, did you cvcr sPcak to Mr' oKin about

i; whoil"r or not 800 Scrvices was expcricnc'ing a loss

23 A Uniquc to him?

24 a Yes'

25 A No, sir'

1 ab,Out tbat -
2 anYthrng at
3 AAb
4 aDo
5 indicate to You tbat'aoy ot hrs

; ;#;;-.lu * u letter from Ar&T r1whi. ch it

; ;;[t 
"d 

tloo Services cn the malner in wtrich it was

8 temg run? r: -- .L-!; *; i,*"yhwe rt'.f$lff,ilT:ff"t;^.
about resellers.
d, and I heard lfiat

ividual. and it cnuld have

15 aD
16 anY of Mr ,l

17 disParagir
1R A llo.
i; O llo*' did there come a point in time utLen

;, vrr' tnio or }vlr' C/Krn's.companv' PIT1I^T:.
i", al"tg u"t-"ts tnder at the time' and yorn compa$y

iz .eas"d d'rirrg business?

11 A 'Yes'

;; a when was that?

; i tt is my recollection ttr'at the b'affrc

2'l

1 Q Did You sPeak with anYtodY else -

7 maYbave.
; 

--'a t 
Do ycnr klow someone namedr Chris

9 Mebleobacbofl
t o A yes. I aia speak to her, lnt s'lrry'

ii a Ibeliweifsahim'
12 A Is it a him?

13 a Ibelieveit'sahLm'
14 A OkaY'

i; a Weli, do You recognize tlurt name?

i; A I dorecognrze thalname; tm ernbanassed

i; if I misidentified the gender' But yes' I do

l8 rerngrttzo the name'

i; 
^'- 

6' Didyoureco'gnizeit qs a colleague of

20 Mr. Orr-ur*s?

2l A Not sPecificallY'

;; a whaiabout the narne, susa:r tunaldi?

73 A Yes'

;i a You recognize that name?

' 25 A Yes"

La.rry G. ShiPP' Jr'

8 (Fages 26 to 29)

1111 14th Street, N'W'
TranScribe America

8oo 833 9288
Washington' DC 20005



Denver, Colorado

32

MR BROWN: Ill ask the murt rePorter -
I iaxed some exhibits; I presume you'got them?

THE RER)RTER: Yes,I ctid'

Tf{E MTNESS; I have not looked at them,

but theY are here'
t,lm- gnOWN: fll ask the court reporter to

YOU.' (Deposition Exhibit I was

marked for identifrcatioc )
() @y Mr'Broun) Mr' Shipp' this is a

tetteridatea lvtay 73,1995, wtrich the court reporter

has rnarked as Shipp 1. My fust question is {rtrether

you\re seen this letter befqe?' ,A fm readingit
rQ Fine. Take Yottr time.

A Yes'

a Now, do you know utether you harsrnitted

fis Ltter to Mr. OrKin or somebody else at 80O

Serrices?
A Very possibly. Because this is within the

t

.z

J
A

6
7.

8

9
ln
t1
l)
tJ
l4
t)
16
11
l,

18

l9
20
71

22
73
LA

25

30

9 it was over a Poriod of timc'

tb a Ifs also bccn alleged in this casc by 800

ii ServiLs that AT&T misuscd it's confidential 
,

12 information in order to solicit its lrxtcrnct serwces

it customets. Do you have aqy information sbout thst

l4
I5
I5
l7
18

19

20 do you

zl
22 A Ido notknowthat'
23 a Othcrthantheone meetingthatyou

;; ,"f.ied to carlicr, havc you evcr met with ldr' o1{n

25 since thcn?

JJ

t3 ei

14 o

ie s

l7rr
i8 t
19 t]00 Servrces?

;O A It would be my recollection tbat they wvre

2l rrne of the coglparues tttt *t would have submitted

;) 'isat ,o on behalf of Mr' O'Kin or any other cornpany

;1 to r.tbom we had gottcn traffrr: or TSAs ftom'

;; a Do you rocall utnt the disposiiion of
25 those TSAs were?

3l

1 A imiCbt
2 Q OkaY.

3 rep'ressntauves
4 Mr. GrKin?

1l time?

17 A No, sir. I have not'

i; a Have you discussed the specihcs-of this

i; *r"ivitr, *yo.," else, other trnn Mr' oKin?

15 A ldiscussed-
16 a MaYbe lll exclude -- Ill saY anY

Yl conversalions you had with r:ither -
18 A Attomeys, is all'

i; a - with yor:r attorneys or people you

20 exPectedto be Yor:r altornei's?

zl
77 u told me about Your

zi rl You lnvenl.discussed

24 " 
tit* Yoto attorneYs?

25 A That's conePl

Larry G. ShiPP' Jr'

11L1 14th Street, N'W'
TrnnScnbe Anrerica

800 833 02188

Novemben 23, 1999

Washington' DC 20005



lhose TSAs w3re not accePted?

A I donl.-lecall-
Q -M6travrng seen Shipp 1, does it refresh

vour recollectron at ail with respect to any

lnformation - I will *rthdraw'
lvfi- EIROWN: [,et me go into the next

r:xhibit here.

an exhibit - t

.Letter of Age
with the nurn

00063. Do Yru see that?

T}{E-I{EPOR'IER: Just a minute, please

@PositionNurnber 2 was

marked for identihcation )

a (By ll,Ir. B yott rs

StuPP 2. Do You r
do:urnent, brrt the

A Yes'

a Whr
A It aP tbat

was requuer l-Save ofus

in order to e c ac"ount

or plan
' O Anal, tyPically, in order to have a

custJner appoint CCI as the interim service provider'

I
/.

3

4
5

7
8

t0
ll
tz
IJ
14

15

lo
11

l8
19
tn
2l
22
73
74

25

i
2

J

4

5

7

8

9

l0
11

tz
IJ
14

t)
I6
't1

l8
t9
20
zl
22
23
.A

25

34

A Some were - and I assums the g:estton may

be-Ishouldntassume
a Sure.

A Lrt me ask: Are You referrirg to the

disposition of the TSAs as it relates to GE or h

Seruces?
A It's qry recollection that we did'

a And do you lcnowto wtnt company you

submitted those TSAs?- A It \^ould be to one oteither tbe GENEWS'

uriich is'ubat I referred to esdiEr as EIS -

3'l

I vou would necd a signed Lctter of Agency llrom that

i .ur,o*"c is that right?

tI ir?

)7 a commission g€tucmc

1; ending Jr'rne30, 1996

25 accomPaLoYing it ts an t

35

1 the TSAs that werc submitted on bchalf of Mr' OKin's

Larry G. ShiPP"Ir'

10 (Pages 34to37)

1111 14th Street, N'W'

Denver, Colorado

TranScribe America
800 833 0288 Washington' DC 20005



1

2

3

,1

5

6
'l
8

9

10

ll
I i'j

13

Larry G. ShiPP' Jr'

not a statement, a facsimile fiom a company ""ti{- ,:iilil;;s Consulting to an irrdividual at ccl bv

the namc of Barry Martin'' - - 
A chcck reflecting what appcared to be tftc

ornoun, oi,ho commission oycd or 
" 

p"n-d to T 
ow:o

ir"rn ,n" commission statempnt earlier refcrcnced' and

ii"n o ritt o[ accounts - two pagcs of which ue a

list of accounts'

a Ard Global, in the first page - ne 
--., ,k.

OfoJrf f.ong Distance Marketing' is your company that

we've sPoken about, is that right?

.,1, CCI d,b/a GLDM, that's conect'

a And do you recog tizc the company' Telcom

November 23,1999

I
')

:l

4

.)

6

7

8

9

l0
l1
T7
li
14
t)
IO
lrl
i8
19
,n
21

zz
,!.)
.A

25

I4 ScrvtccsConsulting?

it 
"-' 

o 
- 
tt,", *as tie company I was rele rring to

1 6 earlicr.

i; a When you said you werc tcferring to 
.

I 8 earlicr; is that a com ly thet you associatc wrth

19 lv{r. OKin?

20 A Ycs"
. r o And do you Know whcthcr at thc same. tme

;; aooi"t"itl *'" in butinttt as -' Iet mc withdraw

23 the quesuon'

24 Drd you ever providc^the:t ty.p"'-o,i-^ 

"ZS commission settlements to 800 Scrnccs' tnc r

A Not to my recollixtrorr or knou'iedge'

a ;i" l;i at tlre last docurnent' which

sbouid be a tvwpager, one is a January 14 fetter, .

i#i* *" it-oliu]l*ty zi l*ter' we tnn t-. k 
1t-

;J"p;;:;"" the mr:rt reporter finds it and puts

ri O

72 A cr*renGlobal
23 a was rvinding up its
24 Lnng

25 affairs?

on Exhibit 4 was

identificatiqn')
' ShiPP, wtren YouVe

ifYou could identtry

m

iettr:r facsimile dated

u,trich aPPears to be rvntten

tr.ng this second Page?

1 Q L,et me ask tlus: These rePorts that you

i ,ntiit"a that youreceivd utren did you receive

5

b
,|

8

9

10

l1
11

LJ
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lo
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18

i9
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22
LJ

z4
25

cne ol tbc;n,
"^'" 6 

'-";, 
you recall that 800 Scrviccs made such

cornPlaints?*"'i-- 
I do beliwe they did l do not recall

,p..in*ffy those complainLs from thern' but I do

1

z
J
A

5
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I believe that they did And the reason why I say that

2 I do bclievo that they did, is because they were a

3 customer of ours who tcnded to look after their shecp

4 and watch over their customers; and, therefcrre, if
5 there were somothing that they believed to be wrong

6 wc certainlY heard about tt

7 Q Did you do anyhing to check out the

8 reports that you rec€ivcd from your fSents' 16 
. .

9 determine whether they were accurate or not wttll

10

I I would ancl dld. And I

12 sh mvself, the

13 not tho PKlrson who

14 was making thosc phone calls. But whelr I did on a

l5 custome/s b€hali I would cell up and try tc'

16 detemine what had happened from the conirPany to whrcn

I7 we hsd a relationship - & customer relationship

I8 with.
19 a Do you recell doing that - do y<xr recall

20 pcrsonAlly doing that for any of 800 Sprvices

2I customers?

22 A No.

23 a Do you know whether anlbody at your

24 compafly did that for any of thc 80Q Setvices

25 customers?

4]

A I onlY bclieve theY did.

a Do you know thc rcsults of aflY

invcstigadon done by anybody at yoqr company on

bchalf;f 800 Scrviccs customcrs in resPonse to thosc

roports?
A No. Im left today with a mcrirorry that

somc wsfc rcsolvcd and that somc worcnl, soms were

located end rcappcared thc month following, somc

didnt. You know, I don't rccall, foday, cver

comptctely knowing or ever completoly thinking I knew

A Just PercePtions.

a Well, other than your p€rcep[ons' wnat 
.

inforination do you have that it was misconduct by

AT&T that led to - and Im talking akrut 800

Scrvices customers - bcing left off of ltrese

rePorts?
A The only way that I can answer that would

bc to telt you that to the extcnt that thcrc wal] ever 
'

^ "o.."nt 
made to us that AT&T was responsible for

it, it was madc by thc party to *horn we had scnt thc

1

2

3
A

5

6
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traflhc to, and ,[ never heard that acknowlcdgement of

responsibilify llrom AT&T thcmselvcs'

So I nc'ver got any admission from lhe m

that they did such a thing, but i did hear that

c,ontinually from the companies to whom we submitted

the olans, and customers, that there werc problems'

a So that was GE and ATN and Tel-Save; rs

thal; right?
A Yes' srir.

a And, again, Im trying to focus on 800

Services customers. Do you recall whether those

reports lrom those three entities - GE, ATN, and

Tel-Sauc.- were recoivcd wlth rcspcct to cornplaints

by 800 Serviccs about its customers?- 
A I don't have any specific recollection at

this timc o[that.

a Okay. Did you ever discuss with Mr. o'I(in

an'y - withdnrwn
Did Mir. OKin cver indicatc to you thalhe

had a plan to avoid paying the shortfall charges that

either were due and owing or were about to be due and

ovring under his Plans?

e.- fn"t he had a Plan?

O Ycah. /
X ir"..'-- /r€--

I
2
J
A
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o
7

8
9

l0
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IJ
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to
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20
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22
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whether - withdrawn
D<i You have anY discussions with

Mr, OKin about *hether the tariff included such

assessments?
A F,lr his Plaru?

a Y'es. L
A I don't recall that'
O llc vou recall any problems that Mr' OKin

frad in disrconrinurng his plans vnthout liability

oommon cry.

a 'What u^as the common cry'?

TranScribe Arnerica
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will.
a Do you recall Mr' OKin ever making such a

complaint?
i No, not specifically. But again, Im

blumng hrm wth a lot of others at this particuiar

moment, so I can't say that he ditln't'
nY

Servlc€
availab s' Do You

have any information on tlnt alhgalion?

A i heard that'

a You heard tlnt AT&T limited the

avaitabiliry of8OO ntnnbels to 8()0 Services?

A That it iimited the availability of 8@

numbers.

a But-
A And it may or may nol specifically appl.v

to 800 Services. I don't have any recollection ot

tfnt.
a Do you have any hformation as to whether

anv orders of 800 Services' were not frlled becau-se

of 
'the 

lack of availability of 8C0 numbers?
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MR VruRRAY: I just have a few questlons

flor yoq ]vlr Shipp, and we wrll ge'. done rvrth tfus

shortlY.
TI{E WIINESS: Ttr,ank Yot\ su.

EXAMN{ANON
BY\

Q c and Plans"

today of.the differenc€

betw s' lnoe@' a

differ:ence?
h It would be my understandinC' Mr. MurraY'

th,at traffrc relates to the indivrduai accumulative

or aggregated ctr.stomer base, in the long distance or

rnUouna-usage associated with those customers; that

would be wtlat I wotdd refer to or I thhk was

reierred to and what tve been taiking about this

afternoorl wtren I say the word "ttafFtc' 
n

ADd wtlen I menticn hlans,n l generally

thinl< of aod talk about and I have been refemng to

myst
cont
nrbs et

O Okay. We aiso talked about CCIs

tt*.i"..ittg of 800 Services plans to the three or

foru'entities ,tbat you discussed eulier' Do you

i
z

4

ccmplair.t?
A i can only'say; no' I dont l was going

to sa)', ije irjght have, but I ciont''- -" 
1",C. EROWNI I have no fi'nther questions'

I believe lrlr. Murray may lurve some qr'restions

49

know approxirnately u'ireri 800 Serrices first intended

to trarsler the plans to CCI and to the other

entirtiqs? And I guess Itn iooking fdr an approximate

dat'-.,
A I woutd not have be€n able to answer' that

an id

th

i:ndividually accounted for by our various agents'
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o
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l0
11

t2
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50

wirich would include, in tfus case, 800 S:rvices or

Teicom Services, as we knew them ttren

a And u/hat -
A Excue me, I didn't arswer the srscond

part. And they wouid receive a commrssion whrch

would be a percenLBge of our commission

a Do you know what Percentage 800 Servrces

would have received for any of the total rwelue'
tbrough the plan in piace, of those entitres?

A It wouid app€ar to be based orL looklng at

Exhibit 3, ttr,at unless the amount was - would var,v,

that the cammission was 20 perceht of v"tnt we are

describrng hsre as the gross reventrc, whifi was

probabiy equal to a percen[age of the commission

In other words, although express:d as

, that 20
entage related
:w tnnslated.

a The exhibit we are icrcking aL l'hrnbcr 3,

is tlnt total of $12,309.M - would that be payable

to Telcom Services or 800 Services?

A Yes. And I thidq lrzIr. Mr:rrav, there was a

check in ttrat exact amount from Global to Teicom

Services accompanying that exhibit

a You testi-fi,ed eariier tbat it was your

all of thosc comPanles

a You just answered mY qucstion, so I

appreciatc that rcsPons€.

Were tl00 Sewices plans re.lected bv these

entities, or wcire theY accePted?

A It's my recollection that the plans

associated wilfl 800 Services were not accepted

a Do you know the reasons for the

nonaccePtanqs /

A I think I may have mentioned or teslified

to this earlier, There wsre a number of things that

we were told: it usually revolved around, you either

missed the window, you were in late, we could onlv do

so many, or, in certail iastances, that they didn't

meet tie cnteria of tie company that had requested

the pian. Thtre were various re€sons why the plans

*er= ot coulil have been not accepted.

a Oka)'.
A If I nlay just amplify for just a moment.

a Go ahead.

A Wbat I found to be interesting is, rvhen I

read the Exhibit 1, May 23' 1995, I iound it the

Ieast revealkrg to the eKent that it s4ys in - and

Im reading it now - the second paragraph, which

I Mr, CfKin's company's plars, that rrye'd heerd back -
2 some word back' I jtrst don"t recali as to *tnt that

6
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l0
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recollection that CCI or Global ha{ attemptcd to

transfer 800 Services plans to GE; is that conect?

A That is my recollection. I tcstificrt, I
think, Mr. Murray, that it is likely ltrat it rlas GE,

but I cannot say spccifically, becausc therc were

othcr customers or companics to whom wc submitted

plans.to. I think that was what I said.

a Out of thc cntitios that you had nrcntioncd

earlier, could you tell me thc name of the entity or

thc name of the othcr entitics which you attempted to

olace in -
A Would You rePcat it, PleasP?

a We had mentioned - strike that. You had

testified earlier that, according to your

recollection, CCI had attempted to transter 800

Servrces plans to GE; is that conect?

A I thought I clarifred that my recollection

was that it might have becn GE, but Lhere were others

to whom wc submitted plans -,{TN, Tol-Save , just hvo

ofthe companies - and Im not and do not have a

spccilrc recollection as to whcthcr 800 Siewices

plans went solcly to GE or went 1o a vaflery - or to

3 u/as.

4 Q Wb liers'

5 planstbroq Y what

6 ytnr?
i A 195)4 -1ate 1994, earlY 1995, and

8 tlroqghout much of 1995, and Im not sue vrhether

9 tlr,at extend,ed into 1996iin fact' it would be my

l0 recollectiorr it did not'

tl a Dr YoY

12 rr:ceived frr io these

13 entities inc f YoLr

Y

14 (Pages 50 to 53)
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br.xiness eristing?
A Yes,

a furd can you teli me, n 1995, rvere the

reqr.rests geater tlwi they were in 1994?

MFI- BROWN: ln 0ie aggregte?

N,trl- MURRAY: In the aggregate

24 A $tro is if/ I dont mean tlus t9 k 
-25 flippantiy responded to, but its sort of like Bob

YrlS.

fElv Mr. Murray) Do you knoiv *hv tJr,at ist

vai enOwN: l1l object to the form

You maY answ€r'

says; nOne

&T
Eilsume that, to tlie extent that tlus

lerLer referred to plans that poteritially rncluded

Washington, DC 20005



Lxry G. ShiPP' Jr'

tr,rx uxOWN: Ill object to the form,

A There had been 4nd there'were changes,

Mr. Mr.rray, in tariff f,rlrrgs, ther specifics of rvhich

t

and u,sre nowiou€r.
Competition *as greater. Dereguiated

enlities, such as MCI, Spnnt, WorldCbm and others

were increasurgiy beccmlng more competitive. I tturk
the landscape was just different.

a Okav. Dd CCI have anY of ils own

54

"/
for companies that uere in the business of
agregating or reselling telecommunications seruces

to make the kind of money they had been used to

makrng. So consoiidation or a&ilega[rrg their plans

with one another was a vgry apFeallng business

, Murray) You rnentioned tlnt there

Do vou know v"hat r as causing the

!\UY

morc spccifically with thc customers, that that was

the cusc.

Ql And in kceping in mind with my previous

queslion, do you havc any knowledge ofCCIs
customcrs within CCIs term plan - strike that

qucshon.
What are TSAs?

A, It is my understanding that'ISA stands

for - you mcan the definition of onc?

C) Yes. W}at is your understanding?

1, It is my understanding thatTSA stands for

Transfe r Service Agreemcnt
() Did CCI ever attempt to delete the

customcrs which wcre wittiin its term plan from AT&T?
lr. Did CCI -

I/G.. BROWN: Any customer?

MR. MURRAY: Any of its customers within

its tcrm plan.

l\ Wc proctsscd adds and dek;tcs all thc

time , Im not surc that's what you are asking.
() @y Mr.Murray) Yes. And lll follow

that up.

You had testified earlicr that, from your

recollection, there was some delav from AT&T in

deleting otler rescllcrs custome$ lrom their plan.

:7

Ancl Im asking - my questioo to you would be: Do
you have any recollection of AT&T failing to delete

or lrki,pg a long time to dcletc customcrs from CCIs
owtr term Plans?

lvG.. BROWN: Il[ object to thc form.
A If I may - and Im not sure; this is the

answer to ttie qucstion, but let me attempt to answer

it tiris way. It is not my rccollcction that CCI

attermptcd to deleto from its own plans any customers

where it met that kind of a problem dircctly.

It is, howevcr, mY recollection that

ccrtain customcrs that wcre within tcrm plans of CCI

were attempted to move to other providers, and rve mct

the, same kind oldifiiculty in terms of a technical

rcj :ct lbr this picce of pape r or that, so did ou r

other agenls. Ili that the snswet to your question?

IvC.. NIIIRRAY: That would be the answer to

m1/ question. I havc no further qr-restions.

NG.. BROWN: I donl have anv follow-up, so

thr: deoosition is concluded.

Thank you tery much f61 '-'6u1 1ime,

Mr ShiPP

\,{F" MIJRRAY: Thanks again, Mr. ShiPP,

TI{E WITNESS: You are welcome

(The deposition ooncluded at 2:40 p.m;)
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customets th,at it was placrrg tJrrough to the entrtles

th,at rve had discussed earlier?
A Yes.

A For the customers that u,ere -
successfully placed?

a For CCIs own customsrs,

A That we were urnble to place or th,at it
elected to placc but were within our own term plans?

a Yes.
e -p]-.,1!g! - did I ansurer You

question?

a Yes You cjid

1

)
J
A

5

6
,7

8

9
10

11

t2
13

l4

A Okal'.

a Do you know if anv of CCIs customers tlnt
were with CCls own rorm plan were ever solicited by

any means by AT&T?
A llr. Murray, as I indicated earlier, it is

my recollection ti,at thc complains and the tlungs

Lt-rat rverc going on th:t I refelTed to that might M'''e

affected 8OO Servrces, as u'el[ as other of CCl

customers, aiso affected CCI.
And I heard from individuals within CCI,

u4ro were involved in the crxitomer relations or dealt

i
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23 me, not PSE. GE, which had taken over Franl:

24 Scardino's company, who originally was given 516.

25 So, Mr. Okin was actually attempting to

I transfer traffic to CT 516, which was held atthat

2 point by GE Exchange, and the deal was so-called

3 brokered by Combined Companies.

4 a. Are you done with your answer?

5 A. Yes.

6 Q. Leaving aside what happened with your --

7 we're not here to talk about what happened with

8 your plans and your traffic. Is it your

9 understanding that Mr. Okin had plans and that he

10 was attempting to transfer those plans ultimately

11 to--

12 A. PSE -- GE.

13 a, To GE. And is it your understanding that

14 Mr. Okin submitted paperwork to AT&T requpsting the

15 TSA of that trafftc?

t6



16 A. I don't remember exactly what happened. I

17 know Mr. Okin was having extreme difficulty with

18 AT&T. Again, Mr. Okin is a competitor of mine. I

19 don't run his business. Wlhat actually transpired as

20 far as why he had to delete the accounts and

2I attempt to resign them up, instead ofjust

22 transferring them over, as the tariffindicates, I

23 can't understand why AT&T did not allow him to

24 transfer assignments of accounts under TSA, as the

25 tariff allows.

t7

I

2

a
J

4

5

6

7

8

9

a. Have you ever seen any written documerirts

or any written transfer of service requests from

Mr. Okin to AT&T?

A. No. I have never seen anv TSAs of Mr.

Okin.

a. Now, is it your understanding that Mr.

Okin was attempting to transfer the plans

themselves to GE or just the traffic on the plansfl

A. I believe Mr. Okin was attempting to
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transfer the traffic on any of the plans that were

pre-June 17th,1994, CSTP2, which would grandfather

him. Those plans cannot 1be subjected to shortlall

charges because they are pre-June l7th,1994,

issued RVPP ID numbers.

I think you have the audiotape which

completely describes what a new plan is versus an

old plan, et cetera.

a. Did Mr. Okin consult with you in

connection with his attempt to transfer the traffic

or the plans to GE?

A. I'm sure Mr. Okin called me several

times. I was by far the largest aggregator of

tollfree service in the country. My business was

probably 10 times that of Mr. Okin's. I had not

only Mr. Okin calling me on a daily basis, but I

18



t had numerous aggregators all over the country

2 wantrng to know what to do in different situations

3 because I had basically a very good knowledge of

4 AT&T's CSTP2.

5 Q. Other than what Mr. Okin may have told

6 you, do you have any other information suggesting

7 that Mr. Okin macle a request to AT&T for transfer

8 of traffic?

9 A. Other than what Mr. Okin might have told

10 me, I would never have any privy to any information

11 regarding paperwork that was submitted from him

12 directly to AT&T', of course not.

13 a. Did you and Mr. Okin discuss the fact

14 that at least some of his p.lans were post June

15 l7th,1994?

16 A. I don't kfl,ow as far as what plans were,

17 what plans weren't, and I just told him basically

18 what the -- what the FCC tariff indicated and What

19 Mr. Fitzpatrick, who was the account manager, had

20 explained as to what the rules and regulations 4re

2l regarding when traffrc can be transferred; and the

22 old plan, the old CSTP2 plan, cannot go into

23 shortfall, as long as it was restructured on a
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25

timely basis, and Mr. Okin would

own plans.

have to manage his

t9

I don't know when he took out his plans.

I only know what I told him, what were the rules

regarding when certain plars were taken out.

a. So, you don't know the start date of any

of Mr. Okin's plarrs?

A. Of course not.

a. Do you knLow what Mr. Okin's commitment

level was in or about 1994?

A. A guesstirnate only, only through

conversations abrout how much volume he might have,

What the actual commitments were, I would nover

12 have any access to that kind of information.

13 a. What's your estimate?

14 A. At this point -- at the time -- at the

15 time I could protrably tell you exactly what it was

16 because I had received reports from the entire

I

2

aJ

4

5

6

7

8

9
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Page 1 of I

From: EzyStudentFundsi [ezystudentfunds@optonline.net]

Sent: Thursday, February 23,2006 5:52 PM

To: Scampato@aol.com

Gc: Roger S. Antao

Subject: PAGE 2 of the exhibit,

The attached document shows that Al'&T was not allowing traffic onlv transfers but were allowing transfers of the
entire plan. See the notation lfrom Ali&T's Joyce Suek. Additiolally the question Judge Politan posed also
confirms that AT&T was not arllowing traffic only transfers.

800 Services Inc., was unlawfully denied a traffic only transfer as the DC Court 2005 decision stated that traffic
only transfers are allowed unrler the AI&T tariff. 800 Services Inc.'s its first priority was to rersitructure its pre June
17th 1994 plans and transfer its traffic.

This is a new discovery issue.
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Sent: Tuesday, February 14,200612:06 pM

To: phillo@giantpackage.com;RogerS.Antao;Scampato@aol.com

Subject: Section 202 Discrfmination Evidence...lt is also Fraud upon the COurt

See Exhibit F

This was a restructure that was done for winback and conserve proglram in March of 19g5 hrut was not done for
800 Services. Discrimination under Seotion 202 of the Act. New Discovery issue.

The same paper work was filled out ther same way by 800 Seruices, Inc. in Exhibit G.

No shortfallcharges were hit on the Winback plans in 19g5.
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Lawrelrce S. Coven p.S.C. 9572)
THE LAW OFFICES OF LAWRENCE S. COVEN
314 U.S. Highway 22 West
Suite E

Green Brook, N,J. 08812
732-424-1000
Attorneys for Plairrtiffn 800 SERVICES,INC.

UNITED STATES DISTRICT COURT
I}ISTRICT OF NEW .IERSITY

8OO SERVICES,INC., ;
a New Jersey Corpornrtion, :

:

Plaintiff,

v.
: CIVIL ACTION N0.98-ls3e (N[HP)

AT&T CORP., :

n New York Corporetion, I PLAINTIFT'S IITIERROGAiIORIES
TO DEFIENDA}TT

Defendant.

TO: Frederick L, Whitner, Esq,
Pitney, I'Iardin, Itipp & Szuch
P,O. Box 1945
Morristown, N,J. 07962-l 945

PLEASE TAKE NOTICE that the plaintiff, 800 SERVICES,INC., heteby demands of

the defendant, AT&T CORP., certified answers to the followlng Intenogatories withi.n the time

presoribed by the Federnl Rules of Civil Procedure,

Da.ted: Novemhcr 3' 1998
JOFIN J. MIJRRAY JR.

314 U.S. Highway 22 West
Suite E

Green Brooko N.J. 08812
OFT'ICES OF LAWRENCI] S. COVEN

ATTORNEYS FOR PLAl,NTrrlF,
THE LATV

1
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CIIRTIFICATION OF FERVTCE

I hereby certiff that I served an Odginnl and one copy of the enslosed Intenogatorics

upon defendant's attorntry, via regular mnil. ort Novembbr 3, 1998.

Dated: Novcrnher 3. 1998

FRED SCAMPATO PAGE 82

8OO $ERVICES,INC.

JOHN J. MT]RRAY,IR.
314 U.S^ Highway 22 West

$uite E

Gteen Brook, N.J, 08812

TTIE LAW OFFICES OF I,AWRENCE S. COI/EN
ATTO RNEYS FOR PI,AII{TIF'F,

ff00 sERYIcEs,INC.
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I$.EINITIql{s

The following dcfinitiolrs apply to these Intenogatories:

1. t'Defendant," "y'ou," t'your" or t'youls" illeafls /rT&T CORP, and each of its

predecessors, succes$o*i, parentt, subsidiaries, division$, subdivisions, affiliates or other

f,ssgciated corporations and entities end all efficer$, ditectors, employees, sewaflts, agents,

tepresentatives, attorneys, advisors, oonsultants, independent contractoxsr 4ccountants, bankers or

other persons who have acted, purported to act or are Bqting or purporting to act on its behalf.

2. "Per$on acfing orr behal'f of defendant" meflns officer$, directots, cmployeos,

servanlsr ageflrf , represrlntatives. attorneys, consultantsi aQcountants, or fl.Ily other perlsons actitlg

or purporting to act on behalf of'defendant.

3. "P€rson" mgans flny nflturf,l lter$onr corporation, partnerslrip, Iimited liability

company, sole proprielorship, b'usiness errtity, joint venhre, cstflte, trust reopiver, $yndicate,

assooiation, g;ouFn orgrmization, federal, state or local goverrment or goveFrmental agency,

office, burrau,, departrrrent or errtity. of any othet entity, or any combination thereof,

4, "Cornmunisation" mcsng any oral or $ffitten transfer of information, ideas,

opinions or thoughts b,y any means at any time or place under: any circumstances, including any

transfer made in Fer$on, betwesn two or tnore persons, mcetings, oonferences or by telephone or

any other means.

5. "Docurnent" is used in the brodest serise possible and rneans any wr:itten or

grapliic matter of whatever kind or nature, inCluding qOntfAC'B, cOnespOndenQe. letter'q,

FRFD PAGE E3

-3-
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m.emoraflda, plan,$, blueprintn, sureys, analyses, studie!, reports, permit applications, inspection

reports, invoices, billin;gs, notes, booklets, pamphlets,,a,f{:icles, bulletins, directives, reviews,

publications, diaries, logs, tests, projections, checks. feoeipts, purchase orders, shipprng orders,

leases, agreements, messflge$r tapes, computer tapes, cqmputer disks, cc'rnputer cards, recordings,

videotapes, films, microfilrns, microfiche, electronic mhil, drawings, asqouDts, Iedgcrs,

statements, financial data, or any sfltrr fiieans of preserying thoughts or exptessions, tmd m,eans

the original and subsequenl dta:ft, each nonidentical copy (whether non-identical due to

alterations, attachments, blanks, colnruents, notes, underlininpl, highlighting, er otherrvise) of any

u.riting or tecord, however described, wherever the doqument is located,, however produced ot

teproduced, whether draft or finill vcrsion, A document with.handwritten or typewitten notes,

notations. comment$, or editing rnatks. etc., is not, and shall n;ot be deemed iderttical. to one

wrthout such marks for purponell of theee Interrogatories,

6. "Compla.int" m,ean$ the Complaint in Civil Aci:ion No. 98-1539ffiP) in the

United States Distriot Court, Dislrict of New Jersey.

7. "Insufan.ce," "insurflnoc policy' ard "po[icy" ffiegns all insurance of any type

including, but not limited to general liability insuranceg bodily injury insurance, property

insutance, commercial automobile insurance, environmental i.mpairmerrt liability ilsuranoo and

pollution liability insurance, whetJrer primary, exscss or umbr:ella liability, and anl insurance

policies, cover note$. certificates and binders relatirtg tp such itrsulance, including all

amendm ents, m o dilications and end ors em.entg.

8. "Identify" or "iiderttity," when used wirtH reference t0 a person, or any r,eque$t to

-4-

state the identity of a person, meflns to state:
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9

(a) hjis/her ful,[ name and present home addre$s (or, if present

acldress is not known, tlre last known hoipe add:ress);

(b) hiisAer present (or if present is nqt knou'1t, his/her last

known) job. occupation, position, rank, dnd/or professional

affiliatiorr;

(c) ttre name and address of his/trer present employcr (or if

prcsent is not known" the name and addrpss ollhis/her last known

cmployer:); and

(d) the sam.e information requested i1r (a) and (b) for the timc

of the trct$ or o'ther matters to which the intenogatory is addressed.

"Iderttify" or "identity," whcn used with lcference to a document, mea,nr,$ tq state:

(a) i1s nature ("99., letter, telegram, rf emorandum, chartn feportl

list, etc.), datc on whiqh it was created., eind the identity of the

authot arrd addrelsees (ifany);

(b) tJre identity of eaclt person whq signed the document and

the identity of each person who participated in any phase of

prepadng the document;

(c) its title or heading;

(d) a, genernl desotiption of flre subjriot matter of the clocumcnt;

(e) its prescnt (or if pl.tsent is not known, the last known;

location and custodian of the document!

(D its number of pages: and

-)-
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(g) if the document is to be produced puxsuant to a demand to

ptoduce clocuments served in this litigatiqn, the document

production number whioh the docurnent beats.

10. "ldenfiff" of "ider ty," when used in refelence tO an oral communioal;ion,

requires you to:

(a) state whether there was any oral dommunications(s) benring ufton,

discussing or pertrrining to the facts or isques to the facts to which the

Interrogatory in question is addtessed;

(b) sct fortlr in. detail;

(rt) the con,tent of cach said oral communicationl

(2) where and when each said oral crommurtication oocurretl;

(3) the name and address of each pEilson parlicipating in erlr;h or a.ny

said oral communication;

(.1) thr; name and address of Each p€,rson presnnt at each or: any said

orral comnt,rrnication;

(5) ft6 nflfirE. identity and fqcation of each aild every document

which bears upono discusses or pertains to each or any said otal

c:ommunication and to aftach a copy thr;reof.

1 1. "Rclate'" or "relating to" means conoerning, consisting of, refsnirrg to, reflecting,

r:videncing, constituting or having a )ogical or factual ooiliection with the mntter discussed.

12, rrAily" flteans "all" and vice versa.

13. I'Investigation" rneans any fact-finding pffurt rclated to any claim, activity,

-6-
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brusiness or the actual or potertial risk of exposure of ary trrerson or Fopcrty includingo but not

li:mited to any suwcy, inspection,, research or analysis of any kiind whatsoever.

14, "Attach elll relevant documents" requires you to:

(a) statp whelhcr there is or was any doouments which bear upon, discuss or

pertain tcr the faclr or issues fo which the Intenogatory is addressed,

(b) set forfh irr detail:

(lt) a description of the natute (i,e. letter memorandum) and the cxact

crrntenLc of each s+id document;

(tL) lbe name and address of(he auttror, signer, rccipient arxl address

of each said document:

(3) whete each said documenJ is loeated;

(,+) thc date of each said docrtment;

(:5) the name and address of the p€r$on or other entrty which has

cuetodyo conlrol or possession ofieach or any said document;

(5) if a document or copy thereof is no longer in existence or is no

lrrnger in your cu$tody, control oi possession. the name arrd address of

li[e person or other entity last hnfing cur$tody and/or postessic,n of said

diocumen,t to thc best of your kn{wledge and the rea$ofl for its :no longer

existing or being under your custody, control or possession, and,

(c) attach a copy of each and every qaid document,

15. "Represent4tive" meafls any offioer, ditector, partner, joint venttrrer, agent,

employee, trttoffiey" ind.ependent cofltractor. $er,vflnt or any oflrer person, presently or J[brmetly

"|
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acting for or on behalf or tlie prerson refoned to in ttrel lntcnogatory.

16. "State,," "descrjibe" or "set forth" meall.s to all$wer the trntenogatorry, identifyrng

all person involved thLerein or having knowledge therpof, identifying any documen'tsr which form

the basis of rsspondent's kr,owledge or belief, indicating what basis other than doc'uments

respondent relies upon, supplying all dates in cluonrrlogical order and in all othcr la,shion

providing a full aud complcte statement of responderrt's knowledge or belief with regatd to the

Interrogatory,

L Each Intenogatory shall be answercd complertely, separately and fullly.

2, Each person consulted in answering any Interogatory shail be idenlifred by name

and address in the bo,ily of the answer to the particulaF Intenrogatory.

3. . Th,e words "anrl" and "or" shall be codstrued coqiunctivcly or disjurnctively as is

flecessary to m*ke thr: Interrogatory inclusive rother than exclusive.

4. llhe ptut tense shall be construed to includc llhe plural. and vice versfl, to make the

Interro gatory i nclusil'e rather than ex ci usive.

5. The singular slr:all bc construed to include the plural, and vice verssr, to make the

Interrogatory inclusive rather than exclusive.

6. I:Fany requested information or any document required to be identi:hed by an

Interrogatory is objected to onr the busis of privilege, attornfiy work pfoduct, or an;i other

protection:

(a) State the precise nature of the privilege or any other

-8-
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protestio,n claimed;

. (b) State the basis for the privilege br any other protection claimed relative to

ttre specific bformation contained in the document;

(c) State s.ll the facts sontained wldrin the clocumerrt deleting orrly opinions,

theorie s, mental im.pressi ons and non-'factua I statements ;

(d) If an objection is asserled with iospect to any information, identiS each

person, who has knowledge of sgch inllormation, or to whom suoh

inforrnation has been communibated irr any ,naflrer or fashion, at any time,

wlrether ot not privilege or any other protection is claimed with respect to

$uch ccnnmunication; arrd

(e) If ptivilege or other protection is asscrted a$ to any docfument,, identiff

such doc:urttent in accordance vfith the definition of "identity" as set forth

in defi.ni.tion 8 through 10 abovt.

7. If an Interrogatory is not fully answered. plcase explain why in detail, The answer

"not applicable" is nol acoeptable and will be deemedla denial of knowledge suffrcient to answer

the Interrogatory, If only a portion of a question is no[ a,nswrspefl, please explain why (a) the

answeT is complete and (b) the reason you refuse to srtpply a fully tesponsive answer.

8. All Intr:nogatodes requirc an arswer even jlithe question only seeks an

affrrtnative response and your respons€ is not affrrmafive. Thus, if any illswer is lelft blank, it

will be deemed "none."

9. THESIi INTER,ROGATORIES ARE CONTINUOUS IN NATURFIAND

REQLIIRE SUPPLEN,TENTAL ANSWERS OR AIVTENDMIINTS,

-9-



FtrtrN SCAMPATN PAGE 1.9E2/87/ZEBE 1.2:88 1_ 9Et83Er.973A

l, If defendant is er oorporati.on, state your full le gel name, datc of incorporatiott, state of

inoorporation aud the name and address of each officer and director of defendant.

State whether any per$o:rr. acting on behalf of dEfendant ever had any rneetings or

sommunications, including informal oonver$ations, with plaintiff witlr regalcl to facts ln

afly way relating to the subject rnatter of this arition, If so, state the d.ate and time that each

meeting, comnrunication or oonversation took placc emd the substance of each meetingo

-1 0-
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communication,or converrsfltion.

3, Identify thE namie and address of all present and forsrer employees of de:fbndant, third

parties or any p$ffons acting on behalf of defendant who have knowled.gc of any relevant

facts relating to tlis action, along with brief descriptr,ons of the type of knowledge they

possess in addit:ion to a clescription of their rol.e in the incidcnt or incidents rvhich form

the basis of this lawsuit,

If you know or believe trr be in existence , although not in your posseBsion or conlrol. any

documerrH that in any way relate to the subject rnatter of this litigatron, identifu each such

document, set fbrth the sou,rce of your information or belief regardir:g the existenoe of

such document and iclenrtifu the person or Frltity in whose possession or con,trol such

documefit is kno''^'n ot believed to be,

-n-n PAGE 11

4.

-ll-
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5, Identiff all exprarts you rrxpect to call at any triAl on thris matter as witrresses or whom you

have consulted in preparation for any expert's tcstimony or for sssistailce in this Ectiofl,

setting foilh th+ir qualifrcations, their field of expertise and the substance of'l:he faots and

opinions to whj.ch the expert is expected to tesiifu, dencribing in detail all materials axd

documsnts the expert reviewed or consulted in fonuing that opinion.

6. Was defcndant evet charged with or convicted of a cr{me? If yes, set forth ttre nature of

the chatge and/or convi,cfion, the date of the charge and/or oonviction and ttre state or

country prosecrnting the oharge and/or convictibn.

7. Identifr the nane and address of every witress deferrdant will call to testifu at trial and

the subject matter of thcir testirnony.

L Identiff the name and arddress and of all perso[s answering or assistirrg in the answeri.ng
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of these Interrogalories. If any of thesc Feopld ale employees of defendant, please

identiff their job title.

9. Have you ever berert investigated by any governmefital entity or regulatory agenoy with

respect to the nature of your business activities, ff yes, please state the clate, nature and

outoome of said investigation, including the na{c of the investigator,

10, Identiff all complaints, whether or ilot formally filed with any coutt, tribunal,or

goverffient ageflcy, I.odged against defendant bj any p(:rson. whether orally or in writing,

from l98B until1he present in which a party alleged that defendanl violated tltt: Federal

Communicatiorur Act of tr934, as flmended 47 U.S.C, $$ 151, et seq. (f 993), With

respect to each complaint identified, provide the docket number of said complainL the

name of thc complaining party. th* pl""u where the cornplaint was filed and a brief

-t3-
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description of thr:natr:re of the complaint.

Identiff the nam+, address and account number qf every customer oblained by plaintiff

pursuant to the contrast signed between plaintitTand defendant dated August 2, 1994,

covering the time period lrottr August 2, 1994 to August 2,1997, also krnown as the

"AT&T 800 Customer Speoific Term Flan II (C$TP ll)Aletwork Services Commitment

Form.tt

In referense to Irrterrogatory # I I (including but not linrited to the aontract mentioned)"

identiff the nanrrl, address and account number of every customer of plaintiff contacted

by defendant! ol any ropresentativE or subsidiary of defendant, including Trartstec, lnc,,

for the pulposes of solici.ting ary type of telecqmmrxrioation services. In addi.tion,

identify the namrg and addt,ess of the eolicitor (if an employee of defendarrt. identifr the

DAAtr 1 A

t1.

t2.

-14-
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13,

employeets name and adrlress and the name and address of that employee's supervisor)

and the date of said solioitation,

Describe in detail the present and former business relationship between defentlant and

Trf,nstec, Inc., inc,ludirrg defendant's ownership intpregt in Transtec, Inc., the nature of all

business contracts betwe,en defendant and Tr*nqtec,Inc., the natte of thc type of

business that Trunstec, Inc., cottducts and the address of Transtec, Inc,

In reference to Interrogatory # 1 I (including bu[ not lilmited to th,e conttact mttntioned),

identify the name, address and account number of evcry customer of pnaintiff that wa$ not

deleted froru defendant's billing records after i requesit was made by plaintiff to delote

such customer- I.n additiion, please idenliff the date ollsaid request and the name and

-15-

PAGE ]-5
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ad&ess of any effiployee of defendant, including that employec's supervisor, that was

responsible for processing said request'

15. In referenoe to Irrterrogatory # I I (including but rrot lirnited to the contract merltioned),

identifr the name, address and account number of evetry customcr of plaintiff that was

scnt billing invoices for "shorJfall" charges. In addition, identiff the name and addtess of

any employee of defendant, including that employee's $upewisor, that was responsible

fot generating said invoice and the date said invoice was sent to arry cdstomer,

In reference to Interrogntory # l.I and Intenogqtory #,15 (including but not linnited to the

dgfltf,ect mentioned), identifr the name, addrest and account number of every customer of

plaintif'f that verbally or orally contactcd defenldant to inquire about the "shofifalln'

rAHE_ l_ tr

l6

-16-
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17.

chafges. In addition, identify the date o:f said contact and the name and address of any

employee of dcfendant, including that employeels supewisor, who paf,ticipated in said

aontact.

Stats the number of 800 telephone numbers available trr plaintiff prior tro Augrnt 2,1994

and subse quent to Augusrt 2, 1994, indicating the availtble number by ntonth through

August 2,lggT. In additiorl identiff thp rrame and adcfress of any employee ,rf defenclant,

including that enrployee's supenrisor, th,flt was rpsponsible for deciding the avnilsbility of

said numbers.

I 8. Identi& the nante, addrsss and account numbct of an;' customer of defendant that uas a

-t7-
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former customor of plaintif.f. thc date said custofier oontracted with defendantl for

telecommunication service and the means of solioitati.on utilized by defendanf. In

addition, identifi the name and address of any erpployee of defendant tb.at solicited said

customer, including that employee's supelisor, and the d*te o:f,solisitation.

19. In reference to Interrogatory # l1 and l"rr,tenogatory #l5i (including but not limited to the

contract mentioned), idenLtifu the date and manner (oratr or verbal) in which delbndant

notifiod plnintiff that plaintiff was responsible for any "shoftfall" charges oonceming

plaintiffs customers' sccouflts, In additiorr identify the name and address of any

employee of defendant, inoluding that cmployee'$ supervisor, whose responsihility it was

to scnd said notification.

-l 8-
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20. State defendant'B rcasons for not changing plainliff s contract with defendant clated

Augl.rst 2, Igg4to Tariff 516 upon plaintifPs request.

2L. In teference to l"ntenogatory # I I (including but irot liurited to the contrnct rrrtxrtioned),

identifu the narne and adclress of any third party, reprcsentutive or pcrson acting on behelf

of defendant (nol; an employee of defendant) that was ptovided with a list of tho nam6,

address and acoorurt numher of plnintiffs customors,

22. Identify the knowledge possesscrl by eroh individual nnmed in defendnut's Rule 26(a)

disclosure dated 9/15/98 as said knowledge relates to this aotion. In addition, :identifi the

individual or: individuals that direotly supervised plaintiffls cnstomer acoouttts.

rFl(-lE- -L :J

-19-
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23. Identify the amount of rerrenue shared between fllaintiff and defendant pursuant to the

contact dated A,ugust 2, 1994, covering the time peric,d from Aurgust1,7994 to August

2, 1997, also kncrwn as the "AT&T 800 Custorner Speoific Term Flan II (CSlt:P

Ir/Irletwork S ervices Cor;nmitment Form. "

24. Since January 1* J 994, identify the narne and adflress of every person that corrtracted with

defendant pursuanl to a "AT&T 800 Cuctomer Speoifiic Term Plan II (CSTF L$Network

S crvices Commitment liorm, r'

-2A-
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25. $inceJanuary l, lgg4,identifythename andaddressof everypersonthatcon{ractedwith

defendant pursuaurt to a "AT&T 800 Customer Specific Term Plan II (CSTP Il)Netwotk

Services Commitment Form" and subsequeutly failed to meet any telephone volumc

commitmcnt puTsuant to the tenns of said contrgct.

-2t-
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I hereby certify rhat the copies of the documernts and/ot reports attac'hed hereto are exact

copies of the entire dooument and/ot report and that the existeuce of other d'ocuments 0t reports'

either witten or oral., srre unknowrr to me an{ if sur:h information later br;comes known and/or

available to me, I shall promptly sewe safire of the pr:opounding pafiy'

. I certifu that the :foregoing statements made by me sre true. I ailt aware that if any of the

forsgoing statements made by me arB willfully false, I am subject to punish-ment.

Dated:
Title:
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Lav*'rence S. Coven (L.li.C. 95711)

THE LAW OFF'ICES OF LAWRINCE S. CO
3i4 U,S, Highway 22\trest
$uite E
Grecn Brook, N,J. 08812
7]2-424-rcAA
Attorneys for Plaintifl; 800 SERVICES, INC.

SCTAMPAT0 FAGE 2:.3ED

VE

UNITED STATES DISTRICT (]OURT
DISTRICT OF NEW JERSEY

g0o sERvIcEs,INC.,
a New Jer+ey Corporation,

Plaintiff,

v.

AT&T CORP.,
a New York Corporation,

Defendant.

ctvll AcTroN NO, 98-1539 (l.lr[P)

PLAINT'IFF'S DEMAND FOIT,

PRODUCTION OF DOCUMIDNTS

TO: Frederick L. Whitmer. Esq.

Fitrrey,lJardirt, Kipp & ilzuch
P.O. Box 1945

Morristown, N.,I, 07962 - I 945

PLEASE TAKIi NOTICIE thet the plaintiff, 8l)0 SERTUICES, INC.. her:eby demands of

th,e def.endant, AT&T CORP., certified resporue$ and attacl,urrerrt of documents pursuantto the

following Demands within the ti.me prescribed by the Fcderal. Rules of Civil FroceduLre.

Dated: Novemher 3, 1998
JOHN J. MURRAY JR.

314 U.tl. Highway 22 West
Suite E

Green Brool[<, N.J, 08812
THE LAW OF,FICE$ OF LAWRENC:E S. COI'EN

ATTORNEY$ FOR I'LAINTIFF'

-1-
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E00 sERvlCES, [l{C.

C]ERTIFICATION OF SERVICE

I hercby certify ilrat I served an Original and one copy of the enclosed Demands uporr

defendant's attorney, via regular mail, onNovember 3, 1998,

Dated: Noveinber 3. l$98
JOHN J. MURNAY JR.

314 U.S. Highway 22 West
Euite E

Green Brook, N.J, 08812
OFFICES OF LAWRENCI] S. COVEN

ATTORNEYS FOR PI,AINTIFF',
ffoo sERvllcEs, rNc.

TI{E LA\Y

-2-
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DEFIMTIONS

The follswing definitio:ns apaly to these Demairds;

1. 'rDefcndant," 'oyou," t'your" 0f "yours"'mcafls AT&T CORP., and eac;h of its

predecessors, sucoessc'rso parenLts, subsidiades, divisions, sutrdivisions, afftliates or other

assooiated cotporations and enl;ities and all officer$, rdirectors, EmpJoyess, servants, agents,

representative$, attorneys, advisors, consultants, indefendent contractort, accoufltants, baukers or

other persons who have acted, purported to act or nre hcting or purpor,trng to act on itn behalf.

2. "Pergoil acting cln behalf of def,endant" meflnEr offi,cers, directors, employees,

servants, agents, representatives, atterneys, consultants^ acco,urltants, or any olher perrsons acting

or purporting to act onr behalf of defendant.

3. "Person" m,Eanu any natural person, coiporatilrn, parhership. limitecl liability

company. sole proprietorship, business entity, joint vsnfiffe, estate, trust receiver, syndicate,

associntion, group, organization. federal. state or local governmeflt er governmental agency.

office, buteau, departrnent or entity, or any other entity, or arly cornbination thereof,

4. "Comnrunication," meafls any oral or vrritten transfer of information. ideas,

opi.nions or thoughts by any means at any time or plage underr any circumstances. including any

transfer madb in personr between two or m,ore persofl5, mcctings, oonfetences or by telephone ot

any other means,

5. trDocum€Ft" is used in the broadost sehse Fo$$ible afld mcans any vrtittan or

graphic matter of whatever kirnd or flahlre. including gonlracts, conespofldencs, letters,
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memo1anda, plans, blue prints, sqrveys, analyses, studies, 1epofis, permit applications, inspection

reports, invoices, billinglg, notes, booklets, pa,mphlets,.aiticles, bulletinsn directives, te'vicws,

publications, diarios" Iogs, tests, projections, chepk$, receipts, purchase orders, shippiittg orders,

leases, agrccments, messagesr tapes, computor tapes, compute,r disks, corrrputel card$, recordings,

videotapeS, films, miorgfilms, microfiChe, electronio mail, drawings, accounts, ledgers,

statemenfs, financial dala, or aflJr other m,eafl$ of preserving thoughts or expressions, nnd mean$

the original and subsequent dtaft, each nonidentical copy (whether nort-identical due to

alterations, attachments, blanks, oomments. notes, underlining, highli.ghting, or otherwise) of any

writing or record, h.owever described, whetever the documerrt is located, however produoed or

reproduoed, whether drrlfl or final version, A document with handwritten or $pewtitten notcs,

notatiofls, comments, or editing mafk5, etc., is not, and shall nrot be deemed identica-l to onc

without such marks fot purposes of these Demands.

6. I'Compklinl'' means the Complaint in Civil Action No. 98-1539(I,lHf') in the

United States District ()ourt, District of New Jersey,

7, "In$urarLce," "insurancs policy" and "policyil rrreflns all insutance of arry type

including, brrt not limited to general liability irrsurance5 bodily injury insurance, propofi

insruance, commercial autourobile insurance, environm.ental impairment liability ins'urancc and

pollution liahility insur'aflce, whether primary, exqesg or umb:rella liability, and all itrsurance

policies, cover notes, certificatss and bin.ders telating to such iflsurance, ir:clurling alll

amendments, modifl cations ancl endorscments.

8. "Identify" ot "identity." when used with referernce to a peffion, or arl' request to

-4-
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(a) his/her full narne and present home address (or, if present

arldress is not known, the last known horine address)l

(b) his/her Fre$ent (or if present is not kltoum, his/het last

krrovrn) jrrb, oocq)ation, position, rank, and/or professional

affiliation;

(c) thre name and address of his/her present employer (or if

pre$ent is not knowrto the name and address of his,/hor last known

employer);and

(d) the same lnformation requested in (a) and (b) for the tima

of the acts or other matters to whish the intenogatory is addressed.

9, "Idelttify" or "identity," whefl used withL reference to a document. meanrs to state:

(a) its nature lle,g.,letter, telegram, mernorandum, chart, report,

list, etc.), date on which it was crcatedo nnd the identity of the

autlor anrd addre sse e s (if any);

(h) the identity of eaoh, peffion who signed ths document and

the identity of each persofl wlro participated in nny pha^se of

preparing the doc'ument;

(c) its title or heading;

(d) a general desmipaion of the subjdct mattler of the document;

(e) its presenl; (or if prcsent is not known, the last known)

location and custttdian of the documcnt:

(f) its numbu of pages; ancl

-5-
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1,0. "Identiff" of "identity," wheil used in raference to an otal comrtunication.,

requires you to:

(a) s1;ate wheth r there was any oral commlurications(e) bearing uponr

discussing or pe:rtaining to the facts or issues to fihe facts to which the

Demand in, questiou is addressed;

(b) s'et forth in detail;

(1) th,e content of each said oral cotnmunication;

(:Z) wlherc and when each saifl oral r;ommunication occurred;

(3) the nnme and address of pach person partioipati.rrg in ea,ch or Hny

said oral oommunication;

(4) the name and nddress of each person pre$eflt at each or any said

oral comrnunication;

(5) thc nature, identity and location of ench and every docatment

rvfrich bears upon, discusges or $ertainl: to each or afly said oral

communiication and to attach a oopy theteof.

11. "Relat6" or "relating to" means conoernflng, consisting of, referring to, reflecting,

evidencing, constituting or having a logical or factuan connection with the matter discussed,

12. uAny" mean$ rrall" fftd vice versa.

13. 'rlnvestigation" rneans any fact-flnding effort related to any claim, activity,

business or the actual or potential risk of exposure ofany per$on or property includirrg, but not

limited to fiIy suwey. :inspection, reseaf,ch or analysiS Of any kind whatsoever-

14. "Afiach all relevarrt docunents" reguires you to:

-6-
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(a) state whether there is or was any docurnrents which bear upon, disouss or

pertain to tlre facts or issues to which the Demamd is addressed.

(b) srlt forth i:n detailr

(I) a description of the natl11e (i.e, lettet memorandum) antl the exact

contents of each said document;

(:7) th,e name and address of the autihor, signer, recipient and addtess

of each srrid document;

' (3) where each said documefit is lormted;

(4) the d.ate of each said document;

(5) the name and addross of the peruon or ot}et entiry whic;h has

cu$tody, conttol or possession ofeach or any said document;

: (6) if a dooument or copy thpreof is no longet in existence or is no

longer in your custody, control cir possession, the name ancl address of

the perSon or other entity last havirrg crrstody and/or poSsession of saicl

closument to the best of your knowledge and flre reason for its rro longer

rlxisting or being under your oudtody, conttol or possesti.on, 6rld,

(c) nttnoh f, $opy ofeach and every said dooumenf'

15. "Reprcsentative" means any officer, director, parhrer, joint venturet, ttgent,

employee, attorney, independent coflfractor, servaflt oi any other person presently or formerly

acting for or on behalf or the person referred to in the Demand,

16. "State," "desoribe" of "$et forth' means to antlwcr the Demand, idcntiffing al.l

person involved thercin or having knowledge thereof, identilyine any documents whioh forrn the

-t-
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basis of respondent's knrowledge or belief, indicating what basi.s other than documenls

respondent rolies upon, supplying all dates in ohronologioal order and in all other fashjiort

providing a full and Eompletc Btatement of respondent's knowledge or belief with rcga.td to the

Demand.

INSTB,IJCTIONS

I, Each Dernand shall be answered completelyo separately and full:r.

2. Each person consulted in answering any Der,natrd shall be identified by name and

address in the body of the ailsril/e:r to the particular Dernhnd.

3. The words "afld" afld "or" ghall be consEued conjunctive Iy ot disjunctively as is

nssessary to mafte the Dcmand irnclusive rather than exclusive,

4. The past tense shall be construed to irrcludc the plural, and vice ver$a, to make the

Demarrd inclusive rather than exclusive .

5. Thc singular strall be construed to irrclude thc prhxal, qnd vice verss, to make the

Demand inclusive rathcr than exclusive.

6, If any requested ilrformation or any docrjrnent rcquired to be identified by an

Demand is objected to on the basis of privilegeo attomsy work. product. ot any other protection:

(a) State the ptecise nature ofthe privilege or any other

proteotiorr claimed;

(b) $tate the hesis for the privilege dr any other protection claimed relative to

-8-



A2/87/?EAE 12: EB L9AESat 9790 FRED SCAF1FATD FAGE 31

thc speoific information con,tained in the dooument;

(c) State all the facts contained wittrin the document. deleting only opini.ons,

theones;, mental impressions and non-faotual statemelrts i

(d) If an objer:tion is asserted with re$pect t,o any informatiort, identiff each

por$ofl'wh.o has krtowledge of srroh inforrnation, or to wltom sush

irrformtrtion has been sommuni.oated in any m,anner or fashlon, at any time,

whethe:r or n.ot privilege or any other pnrtection is olailned wittr respect to

suoh communication: and

(e) If, privilegc or other protection is asserted as to any document, identifii

such dpsument in accordance with the ctefinition of "identitv" as set foflrh

irr definLition 8 through 10 above,

1. If an Dsrnflnd is nrot fully answerod, please cxplain why in detail. The answer "not

applicahle" is not acceptable and will be deemed a denial of ttre existenee of said documerrts. If

only a portion of a Demand is not answered, please explain why (a) the answer is complete and

ft) the trEason you refuse to srrpply u fully responsive aflswer.

8. All Demands require all aflswer even if tJre question only,teeks an affirmative

re$pon5e and your response is not affrrmative. Thus, iflany flflrswer is left blank, it willl be

deemed'hone,"

g, TIIESE DEMI\NDS ARE CONTINUOUS IN NATURE AND REQUIIRE

SIIPPLEI/ENTAT RESPONSE$ OR AMENDMENTS.

-9-
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DEMANDS

1. Any and aln docurnents upon whioh defendant nhall rely at triaf .

2. Any and all doourrents, including exhibits thereto. referred to in defendantos

pleadings, tegardless of whether or not they are attached as exhibits to sfl,me.

3. Any nnd all docu:ments dealing with or relating to any admission thnt clefendant

contends has, at nny tirne. been mads by any pafi to this action including, but not linrited to, all

documents dealing withror relating to when, how to whotn, anrd by whom such admissions were

made and the specific nature of said admissions.

4, Any and all documents dealil:g with or telatirtg to any deolaration against hterest

that defendant conterrds has, at any tim.e , been made by arty party to this action including, but not

limited to, alt documents denling with or rtlating to wt|en, how to whom, and by whtrm such

declarations against intersst were made and thc specific natwo of said admissions.

5. Any arrdt all documents dealing with or felating to any expert witness rlefendant

intends to call at trial, including but not limited to any expert report, supporting data, cxhibits,

-10-
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charts, summaries clr do()uments that said experl will rely upon flt trial.

6. Any and all re$umes, ouuiculum yitae o{ docuflrents coffieming qualifrtcations of

Eny expcrt rvrtness deferrdant intonds to call at trial.

7. Any and all dor;utnents and/or commrxrishtions whicli refer or relate to the tenns

and condition$ of alry agireem(:nt hetween the parties to this acrtion.

8. Any and all doournents and/or communipations sreated by c{efenLdant orr plaintiff

that rclate to this action.

9. Any aud all agree:ments, contracts, employmenl;oonttacts, indepertdent contraotot

agreements, conrmission agre(:menls, releases, licenses, sublicenses, assigflments or siimilar

documents entered into betwesn the parties to this action. This Dernand includes arry and all

book acoounts, irtvoices, rcoeipts, slripping documents arrd acc.ountg and any similar documents

which would irtdicate a'businelss relationship between the paft;ies to this action.

10, Any and all doruments conceming, relating to, dealing with or touching upon afly

communications between the parties to this action.

1 1. Any and all do'tuments oonoerfling, relating to or touching upon any litigation in

which defendant has evrir beerr a party. including oopie.s of plcadings.

12. Any and all pensonnel files, employee re[ords or intemal documents which

indicate the naines of the indi'rriduals with knowledge of facts relating this action.

13. Any and all docw:rents whish refer or relate to any moncy allegedly olved by one

party to another party to this action.

14. Any and all ciocumcnts which refer or relatc to flny transfer of money tretween the

panies to this action,

-11-
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15. Any and all do,;urnents which refer to any meeting or oornmunicttions, including

informal corvefsations, befw€en any person acting on behalf of defenderrt and plaintiff with

regard to facts in any wtry relating to the subject matter of this action.

16. Arry and all dopunents prepared by any state/fbrderal law enforoeilent agency,

reg;ulatory egeficy or govenxlleflt ageray relating to nny violartion or investigation of any

violation of any state or federrrl law alleged to have been committed by delbndant.

1.7. Any and all photographs telating to thiri action.

18. Any and all documerrts in defendant's possessi,cn that were prepflrcd b'y plaintiff.

19, Any and all rer;ordings, r'ideotape$, transcripts or sirnilar documents rerlating to

this actiort,

20, Any and all docurments obtained by subpoena rvhich relate to this action.

21. Any and all sig5ned and/or unsigned statements made by any witness defendant

in,tends to call at trial, any party to flris action or flny representative of any party to this astion.

22, Any and all docu,mentso irrcluding but not limited to checks, canceled drecks,

moncy orders, teceipts, debitr,, crcdits, rccounls or other similar documents, indioating any

monetary paynrent frorr any lrarby to this actiort to any other parly to this action.

23, Any and all documents utilieed by defendant in answering plaiutiff s

Interrogatoties.

24, Any and all dc,cuments relating to any uiminal charges filed against defendant.

25. Any and all documents relating to arry criminal convistr.ons of defenclmt.

26. futy and all dcrouments relating to afly investigation of defendarnt by any

goverTrmental entity or regula,torT flgency relating to the nahrre of defendaut's businerrs activities.

-12-



82/87/2886 1_2:88 19883419798 FRED SCAMPATO PAGE :]E

27. Any ancl all documents relating to any sqmplai]rts, whethsr or nrot formally

filed with sny courq tri'bunal or government agenoyo loclged aigainst defendant by any psrcon'

whether oratly or in vwiting, f'rorn 1988 until the ptesent in which a party allegtd that defendant

violated the Federal Cornmunicartions Act of 1934, as amended 47 U.S'C, $$ | 51, E!-SE$. (1993).

28, Any and all documents relatitrg to the nam.e, adldress and accouttt numher of every

customer obtained by plaintiftpursuant to the contraot signed between plaintiff and defendant

dated August?,,7994, coverirrg the tirne period from rA.ugusti,,1994 to August 2, l9!)7, also

known 0s the "AT&T 800 Custcrmer Speoifi.c Term Pnan II (CSTP ll)Network Servic:es

Comrrr itlnent Form.'o

29. Any and all dcrcuments relatirrg to Trangtec, In,o, i,ncluding any (locuinr3nts

indioating any grpe of business relationship between defenda:nt and'Transtec, Ir:c. and

defendant's ownership interest in Transtec, Inc.

30. Any and all docwnents relating to every custorner of plaintiff contacterd hy

defendzurt, or any representative qr subsidiary of defendant, including Tran$teo, Inc,, for the

purposes of solioiting any type of telecommunication services.

31. Any andl all docrrments relating to any rFquest made by plaintiff to deiflendant to

delete any customer of plaintiff from defendant's billing records.

32. Any anct all docrunents relating to flny billing irtvoices sent by defendant to

plaintiff s customerc fcrr'*shortl'ell " charges,

33. Any and all d,rcrrm.ents relating to any irerbal or otal communication originated

by a customer of plaintiff to deJlendant concerning "shortfall"charges or in wtrioh sur;h custOmer

-13

inquircd about "shofifELll" charges,



82/87/?AAE 12: EB 1 98tss61 975u SCAMPATI

34, Any and all dosuments relating to the av4ilabilitty of 800 telephons ftrllbers t0

plaintiffprior to August2, Lgg4 and subsequent to August2, L994, indicating t,he available

number by rnonth througfu dugust 2,1997.

35. Any and rrll documents telating to any customer of deferrdant tfufi was a forf.ner

customor of plaintiff.

36. Any and nJl docunrenis relating to defendant's solicitation ollany customer of

plaintiff,

17. Any and rdl docunnents relating to deferrdant's notification to plaintiffthat

plaintiff was responsible for any'r'sfupffillf' charges concerning plaintiffs oustorners accounts.

38. Arry and all docunnonts relating to any third party, r€prs$entative or lrerson acting

on behalf of defendant tlnt was prrovided with a list of the ndfile, addrese and a<rcount number of

any of plaintiffs customeru,

39. Any and nll documents relating to the aniount of revenue shared between plaintifll

and defendant pursuant 1;o the contract dated August 2, 1994, covering the time period frorn

August 2,Igg4to August ?,lgl7,also known as the '-AT&T 800 Customcr Speoific lentr Plan

II (CSTP ll)/l'.letwork Services Commitmert Form,"

40, Any and all documents relating to any person that contracted with defendant

Fur$uatrt to a "AT&T 800 Customer Specific Term Plah II (CSTP ll)A.letwork Services

Commitment Form.t'

41. Arry and all docurnentn relatiug to any porson that sonlracted wi.th defendant

pusuaht to a "AT&T 800 Customet Specific Term Plan II (CSTP ll)Aletwork Senrioes

FTED nn^r
T-H(fE ;ib
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Comntitnrent Form" and, subseqtrently failed to meet any teiepilrone volume contrnilrflent

pursuant to the temrs of said conrtract,

42, Any and rnll documents relating to any person that contracted with defendant

pulBuant to a "AT&T 8li0 Customer Specifio Terrrr Plan II (CSTP Il)A.letwork Services

Commitrrent Form'n and requested a transf.er to Contact Tarift 516.

43. Any and rrll docurnents relating to defcndsnt's decision not to lrirnsfer plaintiff to

contract Tdriff515.

44. Any aud nll billiqE invoices sent by defandant t,c any cu$tomer orf plaintiflor any

billing invoices sent to dieferidant.

45. Any and rtl.l docurnents scnt by dofendant to any customer of plaintiff.

46. Any and all docurnents sent by arry third party, :representative or flny persoil acting

on behalf of defendant to any cusitomer of plainriff.

47. ,i{ny and rall doou;nents that embody, re:fer or relate to yout total or partial

corpotate ownership of rury other'person.

48. Any and rrll docurnents that refer to plaintiff or any customer of plaintiff,

49. Any and rall docurnents that refer to eny ou$tomer of defendanl concerning

"shorifall"charges or in 'which suoh oustomer inquired about "sh.ortfall" charges.

50. Any and ,all docurnents which in any way refer to defendant's efforts tcr solicit

customers for telecomm.unicatiorr service,

51, Any and nll documents sent by defendant to any person besides plaintiff which

refer in any way to plaintiff,

52. Any and all di:cuments sufflcient to identify all billings (by morrth) for any

-l 5-
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telecornmunio4tion seflices provided by defendan,t to plaintiff or flny customer of plaintiff.

53. Auy and tlll docunnents identifuing thc custodian of records of defendarrt.

54. Any and nll docunoents not requested alrqve that defendant will rely upon at tial,

I hereby certifu that the copies of the doouments and/or rcports attachc:d hereto are exact

copies of the erttire document and/ot report and that the existr:nce of other doouments or teperts,

either written or oral, ue unknown to me and if such inforuation later becoures knrown and/or:

*vailable to Hte,I shall promptly serve sflrne on the propounding pffty.

I cenify that the foregoing statemerrts madc by me are true. I am awsrn that if any of the

foregoing stat$trents made by m$ af,e willfully false, I atn subjact to punishmerrt.

Dated:

Title:

i

-lo'
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John J, Munay Jr,

Richnnl A, Walsh

PlEEtc Resp0nd t0;
Gttcn Broolt Officb

January 13,1999

Frederiok L, Whltmer, Esq.
Pitney, Hardin,iKipp & llzuch
P.o, Box 1945 i

Monistown, N.J. 07962.. I 945
VIA REGULAR MAIL

RE: f,00 Serviices,Inc" y. AT&T
Case No. 9S-I$90I{HP)

Dear Mr, Whifiner;

Please note that Defendant's Answers to Plaintiff s Interrogatories arc def.rcient with rrugard to
the followingl

l. Answel to Interrogatory # 1: Your objection is improper, The name flnd address
of eaohroffiser atrd director of defendant is relevant to this action, These peop]e

for defendant and manage the aictivitie;s of defendant's busine ss
efore, l;hey may have knowledgb of the evtrnt$ undcrlyirng this action.
rpropriately

2, Answei to Interrogatory # 3: Yor:r objection is improper. As for the p6r$011s identified in
defendrint's Rule 26 disolosure, defbndant failed to pro'iride brief dessriptions qrf the type
of kno*ledge ther persons posses$ end reir role in ihe incident or incidints which foil
the basis of this lawsuit. Please respond approprjately.

3. Answei to Intcrrogatory #4; Your objection is.improper:, Eitlrer defcnda,nt is srvatb of the
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exi$tencd of other documents or you are not, Please rrspond appropriately.
Answer to Intorrogatory #8: Your objection is improper. since defendant failed to provide
any Verilioation :indioating thc name of the person(s) auswering the Intenogatcrries,
Kindly forward a Verification or Certification page indiicating the Fersort responsible for
answerirtg the Inlnnogatories, including that person(s) job title^

Answet to Inteffogatory #10: Your objection ib improper. This irrformation is ,relevant to

this actidn. If other complaints were filed against deferrdant whir:h are similar (in terns
of allegdtions) to those of plaintiff, it would inclicate that defendamt committed similar
acts against other persons pwsuant to defendant's policy or practice. Plrease respond
approptintely.

Answerto Interrogatory #i 12: Your objection il; improper. This iinformution dircctly
relates tb plaintifFs allegation concernirtg defendant's improper solicitation of plaihtiffls
cu$toftels. Plearre respond appropriately.

Answerito Irrtenogatory *tl3: Your objection is improp,er. This informaLtion directly
relates t0 plaintilFs allegttion that defendant urtilized T'ranstec, [nc. and/or Americin
Transtes. Inc, to improprer{y solicit plairrti'fPs c'ustolneris. Please responril appropriately,

Answer:to Interrrrgatory #14: Your objeotion is improper, This informat{on di:rectly
relates tb plaintiff s allegrrtion that defendant d:id not derlete plaintiffs orrstomers frotn
billing tecords alter a request was made by plaintiff to rJo so. Please resporrd
appropriately.

Answer to Interrrrgatory #15: Your objeotiorr is improper. This information dircctly
relates to plaintilf s allegation that defendant billed plaintifPs customsr$ for "srhortfall"
chargesi Please respond r*ppropriately.

Answet to Internrgatory ilil6: Your olrjection is improper, This irrformation directly
relates to plaintilPs allegation that defendant slandered and libeled plaintiffwhen
plaintiff s oustor:nere conlhcted defendant to inquite about "shortfall" ctrarges. Please
respond appropriately,

Answe# to Interr,ogatory lll T; Your objection is irnpropcr, This information di,rectly
reletes to plaintilf s allegntiou that it pould not meet it.r volume commitment beoause 800
numbefs were not made available to plaintiff. 

,Please 
nespond appropriately.

Answel to Interrogatory {11$: Your objection is improper. This information directly
relates to plaintilf s allegation that defendant improperly solicited plairrtiffs crLrstorners.

Please *espond appropriately.

Answei to Interrogatoqf #19, Your objection is improper, This irrformation directly

PAGE 4.9
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teleoofimunication service $.

Aruwer to Intenogatory #22: Your objection is impropor, DsfendaTrt did not ptovirlle

informatiorr relating to knowledge possessed by each individual named in defendant's

Rule 26 disclosurc. Please respond appropriaEly.

Afiswer to IntsrrDgatory #rt23r Your objection is imptoper. This information directly

relates to plaintilif s allegation that defendant failed to share revenue wittr plaintiff.
Please respond appropriately.

Answer to Intenogatory 1t24 and 25: Your objeations are impropet. Th:is infotmatiorr
directly relates to whetlrer defendant maintained policirrs and practices which rnade it
imposs,ible fot persons sim.ilar to plaintiff to ftilfrll their obligations pursuant to the CSTP

II. Flease respottd appropriately.

If you have any questiotrs in regatds to this matter, plea.te conl,aut me.

Very nuly yourB,

John J. Munay Jr.

PAGE 4I

relates to plaintiff s allegati n thrt defendatrt did not notifi plaintiff thal;plaintiffwhs

responsible for ",shortfall" charges^ as rcquired.

14, Rnswer to lntenogatory #21: Your objection is ilnpropel. This irrfonnation directly

relates to plaintifFs allegation that defendant solicilnd plaintiff s customers for

I5.

r6.

17.
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John I. Munny Ir, 
.

Richmd A, ]l/ahh

Pleasc Rospond tor
Grcw Erooll OtTict

January 14, 1999

Frederick L. V/hitmer, Esq.
Pitney, Hardin, Kipp & l$zuch
P,O. Box 194$

Motistown, N,J. 07962-.i 945
VIA REGULAR MAIL

RE: S00 Services! Itrc. v, AT&T
Cesa No. 98-1539(NFIP)

Dear h{t. Whitmer:

Please note that Defendant's Responscs to Plainriffls First Dooument Requests are deflrcient with
rega-rd to the following:

L Responne # 27: -liour objection is improper. Ttrpse documents are relevflnt to ril:his hction.'
If other complaints were :Frlcd flgain$t defendant which are similar (in terms of
allegations) to those of plaintiff, it would indicate that defendant committed sirrrilar acts
a$ainst other persons pursuant to defendant's pdlioy orpractice. Please rospond
approprriately.

2. Resporlse # 29: Your objection i,s improper, T,hbse dor:umonts direotly relate to plaintiffs
allegation that dcfendant utilized Ttanstec, Inc. ind/or American Transl,eo" Inc. to
impoperly solic:it plaintifFs oustomeru. Pleasc respond appropriately,

3. Response # 30: Yow objrlction i+ improper. These documents directly relflte to plaintiffs
allogatiun concerring dellendant's improper solibitdtiorr of plaintiff's cu,stomer$. Flease
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respofld appropriately,
4. Response # 35r llow objection is improper. These documents directly lelate to plaintiff s

allegation coilcelning defbndant's improper solioitation of plaintiffs customers, Plbrise

respond appropri ately,

5. Response # 36: I(our objection is improper. These documents directly relate to plaintiff s

allegation conceming defendant's impropor soliqitationLof plaintiffls customers. Please

respond appropri ately,

6. Response # 40: Ilour objection is improper, Tirese documerrts direotly rclate to whether
defendsflt mainurined policies and practices which made it impossible fior persons similar
to plaintiff to fultrll their obligation$ ptusuant to the CITTP IL Please respond
appropriately.

7, Response #41 : llour obj+ction is improper, These documents directly ilelste tr) whether
defend'ant maintained policies and pr*ctices whiph maile it imponsible for persons similar
to plaintiff to fuIfilI their obligations pursuant to the CIiT,P il. Please respond
apptopniately.

L Response #42: ?'our objection is improper. These doorrments directly relate to whetlrer
defenda,rit maintained policies and practices whiph den:ied transfers from CSTI' iI to
Conhact Tariff 516, Please respond appropriately.

In addition. Request # 411 is herelly amendcd as follows:

Any afld, all documcnts thr.at refer to any customQr of plaintiff concerninlg "shortfalll
oharges or in which suoh customer inquired about "shorFfall" charges.

If you have any qucstioms in regards to this matter, please contaot me.

Very truly youtt.

John J. Mutray Jr.

2
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March 22,199:9

Hon, Ronald J: Fledges, U.S.M.J,
Martin Lr.lther'King Jr. Irederal
Building & Courthouse
Room 2042
50 Walnut St.

P,O. Box 999
Newarki N.J. 07101 -09919

VIA REGULAR MAIL

REI 800 Services.Inc. v. AT&T
Csse No. 98-1539(NHP)

Dear Judge Hedges;

I writc this letter in an etffort to ugoid fieedless motion piactice and resolve defendant's faiilure to
comply with certain disr:overy requests of plaintiff

Defendant's initial discovery responses were served upon plairrtiff on N,ovembr:r 3, I 998 .

DefBndant resfonded oilL of arorurd Deoember 11, tr 998. Oirce I received responsc$, I :foliowed up
with a letter to defendant on.lanuary I4, 1999, outtining deficient resporises. Defendant
responded to this f etter on or aro'und Malrh 4, Lggg.

I still have not received proper rcspomcs to the fallowing discovery requestsr

Plaintiff s Interrogatory # 13, whioh reads as follows:

Descrihe in detajil the present and former business relat;ionship between defenclant:and
Ttanst€o, Inc., inrcluding rdefendant'$ ownership interort in Transteo, Inr:,, th,e rrature of all
br,rsinilss conlracts bctween defendant and Transteo. Inc., the nature of ths qper of ;

business that Trumstec,Inc., conducts anl the address qf Transtec,Inc. I

-1-
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Defendant objeol:ed as follows:

"AT&T specificnlly inootporates herein its gencral Objeotiorr No. 10. A.T&T firrther

objects to this intlerrogatory on the gtounds that the question is improper: in that it is
ovldy bload, un<luly bwclinsome, and seeks information that is not relevant to the issues

in dispute in this ac;tion arnd is not reasonably onlculated to lead to the discovery of
admissible evidence,"

The infonnation rcquested in lnterr:ogatory #13 is clcarly releviant to this matter as it g,oes to the

core of plaitrtiffls oase. Plaintiff alleges that AT&T obtained F,laintiff s ousiomcr list from
plaintiff and u$bd American Tmnstech, inc. to solicit p)aintiffs oustomers, enticing these

customers with lower ratesl. When these customers switched fi:om plaintiffto ltT&T, plaintiff
was unable to fiilfill its ''rolume commitment and was fbrced out of business,

Plaintiff s Docurnent Dernand #29. whioh readre as follrrws:

Any and all docunents rerlating to Tran.,+tec,Inc, including afly dr)cuments
indicating afly type of business relationship between de,fendant and Transtec, I:nc. and

defendtilrt's ownership interest in Transtec, Inc.

Defendant objected as folLlows:

The re{uest for erll docurnents relating to AT&'I's former'orelatir>nship" $rith llran$tec is
not reltvant to any issue iin this cass, AT&T stands by its obiections.

Once again, thtse docurncnts are clearly relevant to this matter for the rsason$ rlescribed in the

above paragrdph.

Flaintiff s Interrogatory # 25, which reads as follows:

Since January l, 1994, idcntifiT the name and dddress 0,f every per$on ltrat conlracthd with
defendant pursrxlflt to a "AT&T 800 Customen Specifi.c Term PIsn tr ((ISTP ll)Aletwork
Servioes Commitrnent Fom" and subsequently failed ln meet any telephone volurhe
comm.itment pursuant to the terms of said contract. :

Defertdant objected as f,ollows;

AT&T objeots to this Intrlnogatoe on the grounds that the questiorr is improp,il itl that it
is ovefly broad: 'unduly burdensome, and seeks infotmiilion that is not relevanlt to the
issues in dispute in this action and is not reasorrably calculated to lead to the discovery of
adrnissiblc evidence, Subject to and without waiving these or any othen objectionb,
AT&T responds that the answer to this Intenogatory, to th,e extent that it is available from

-2-
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John J, MurraY Jr,

cc: Richatd Brown, Esq'

F'RED SCI\I'4FATO FAGE 46

the books and rer:ords of ,A,T&T. may be as easily deriv,rd 0t asoertained by Plaintiff as by

Ai&ift;lhu bori11.rs records *tti.tr ir"n. bei., produ"ed to 8rl0 Services in AT&T's

initi$l disclosure$ pursuant to F.R.C'P. 26(c)'

DefBndant has provided me with over olle thousnnd dooumentsr' "eaqily

derive or ascertain" this information from these document$. In o rbjection to

,*0, ti.r. tuu*J t*fenAarri can do is provide me with the name or s that

contai n the tequested in Jiormation.

The information requested in Intrlnogatory #25 is rolevant to this case. lllaintiff alleges thdt

,eme upon
e to CST'P

:e serviot).

would then have in its possession the name of e

various deceptive prui"*., whir;h plaintiffintended to utilize prior to plaintiffeubsoribin$ to

CSTP II, defetdant would lure away plaintiff s customer$. As the amotrnt of plaintifl's

customerg d,echased, plaintiff woulh not be able to rneet its volumo conrmitmirnt. Plaintift

would then be forced out of buginess and remain liabl,; to deferndant for the rennaininglvolume

commitmerrt. ron the olher hand,, dcfendarrt would have new customers and in':reasedl busiiness,

ail due to the wott. effcrrt artd ntoney of plaintiff.

I look forwatd to your reply to this letter.

Very truly Yoilts,

-3-
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From: Mr. Inga[ajdmm(i]optonline.netl

Sent: Tuesday, February 07,20062:87 pM

To: Phillip Okin

Cc: Scampato@aol.crcnr; Roger S. Antao

subject: The fact that AT8,T woutd not comply is very helpful I would think.

The fact that AT&T would not comply is very helpfrrl I would think.

AI

O.K. here goes it.
#4 Asks ATT for any docunlents/letters made by any party iagainst ATT to be provided, ATT refuses to answer
this question.
#8 ATT is asked to producer all documents created by defendent that relate to this action, ATT refuses to
answer this question.
#9lT is a.sked to pro-vide any and all agreements, contraots which indicate business relations between any
and all pafties, ATT refuses to answer this question, althoulgh we larter find out that Shipp had indeed had a
contract to settle with ATT, llhis setflement included a large payment to shipp
#22 ArT is asked to providr:r any and all documents, incliding but not limit6d to checks, canceled checks,
money orders, receipts, detiits, credits, accounts or other similar documents, indicating any monetary payment
from any party to this actiorr !!t".ny other party in this action. ATT compensated Shipp"and never disclosed this
to the court, he was a paid r:ff witness.
#27 AIT is asked if there aI any other complaints similar to mine filed with the court, ATT recieved numerous
connplaints from Shipp, thesie letters should have been procluced to the court, but they never were. ATT did not
answer this ouestion at all....
#42 ATT is asked for any and all documents relating to any person that contriacted with defendent pursuant to
800 servjces specific term prlan/2 commitment formlnd requested transfer to contract tariff 516. Ai-t simply 

-

again refused to answer ther question.
AL it appears that Lawrence Coven went back to the court il coupler of times to get these questions answered,
an,C each time ATT simply rL.fuses to comply...


